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MEMORANDUM. 


a _ — 


Iv considering what may be done. to, secure. a more perfect administration of 
justice in cases in which Chinese are accused by our people of offences and crimes 
against their persons or property, or in which reclamations are made ofa civil nature, 
it is necessary to determine, first, the meaning of the Treaties as to. the manner in 
which such matters are to be heard and determined. The following statement is 
submitted by Mr. Seward to indicate the views to which he adheres, and the position 
of his Government in the matter.' 


5. 


CRIMINAL TTERS. 


Article XI. of the American Treaty of 1844 provides :— 

“ Subjects of China who may be guilty of any criminal act towards citizens of the United States 
« ghall be arrested and punished by the Chinese authorities according to the laws of China. And 
“ citizens of the United States who may commit any crime in China, shall be subject to be tried and 
“ punished only by the Consul or other public functionary of the United States thereto authorized 
“ according to the laws of the United States. And in order to the prevention of all controversy and 
« disaffection, justice shall be equitably and impartially administered on both sides. 

Another Article—the XXIX—provides :— 

That mutineers and deserters from United States vessels shall be arrested by the Chinese 
Authorities and “delivered up to the Consuls, or other officers for punishment.” It also provides 
that criminals being subjects of China shall not be harbored or concealed by citizens of the United 
States, but “shall be delivered up to justice, on due requisition by the Chinese local officers addressed 
“ to those of the United States,” aud “ if individuals of either nation commit agte of violence and 
“ disorder, use arms to the injury of others, or create disturbances endangering life, the officers of 
* the tee Governments will exert themasives t» quferpe ender and to maintain the public peace, by 

“ doing impartial justice in the premises,” | 

Article XI. of the United States Treaty of 1858, provides :—~ 

til edie aan ab Geidiaied Gh tomes dilens.d Oo Gtk Sein tod 

“ punished by the Ohinese Authorities according to the laws of China; send citizens of the United 
“ States, either on shore or in any merchant vessel, who may ingult, trouble, or wound the persons or 
“injure the property of Chinese, or commit any other improper act in. China, shall be punished only 
* Taeae emil-an ethan guiblia Senatianary tinegte eaibarieel, eemeting te the laws of the United 
** States,” 


Article XVIII. of the Treaty of 1858, mnpetracnaitieeh- degyot tngnagy hotles XXEE. of 

the Treaty of 1844. 

Perusal of these several articles will indicate that citizens of the United States in China enjoy 
complete and absolute extra-territoriality in criminal matters, and that jurisdiction over Chinese who 
mand We gene AY <eAENAA Gok Wotete Sloe of Gr Celle Sictnn peactan entlenhy with the Chinen 
. Government. — 


Si siete Si Ri indie, Gh Viettad hides have, ey Meinteg whighs ‘wens pesnel,, no tele 
textas well as their titles indicate, “to carry into full effect” the provisions of the Treaties, provided for 
re nee me over omen of ths United States in China, vesting all 


—————— 


jurisdiction in this respect in the Consular and Diplomatic representatives of the United States in China, 
subject to appeal in certain cases to the Circuit Court in California. 

The first of these Statutes was enacted in 1848, the second in 1860, and the third in 1870. During 
this period our Government has had occasion to deal with practical questions arising urider the Treaties 
in the progress of intercourse with China, and no case has occurred in which the extra-territorial pri- 
vileges of Americans in relation to criminal matters have been called into question. The conditions 
created in this respect by the Treaties stand unaffected by any divergence in practice or by any construc. 
tion put upon them by either of the two Governments. 


It is true that of late the Chinese Government has advanced the proposition that the extra-territorial 
privileges of foreigners extend only so far as to give to them the right of being tried in their own Courts, 


, and of being condemned according to the remedies to be found in their own laws ; but that the laws of 


the Empire are nevertheless supreme, and that foreigners are as much bou nd to respect them as natives, 

While it may be admitted at once that justice and fair dealing require that foreigners offen ding 
against laws rendered necessary in China as well as elsewhere by a right regard to the safety and con- 
venience of the communities in which they reside, and of the Government upon whose soil they stand, 
should be punished for their offences, it appears difficult to admit the bread proposition that they are 
amenable to Chinese law in the same Sense as natives of China are, or, in point of fact, in any sense 
which would allow us to assent to the Chinese proposition. 

The case indicated in the Chinese Circular of March, 1878, will illustrate the point. It is urged that 
if a given street or passage is closed to the Chinese, and they may be punished for entering it, foreigners 
must be subject to the same restriction. 

It will be admitted at once, on the foreign side that it is not lawful for the foreigner to use the 
given street, and that he may be proceeded against in case he does so. But there is a great divergence 
between the treatment that he may expect and that which would be meted out against Chinese, for the 
prosecution, in the one instance, would take the form probably of a civil action for damages, while the 
Chinese offending would be dealt with criminally. Or, if it should happen that the laws of the country 
of the given foreigner would permit of a criminal prosecution, it is quite certain that the punishment 
inflicted would be wholly different in kind and in degree from that to which the mative is subject. 

There is, of course, very much in the Chinese Code which is barbarous in the eyes of Western people. 
There is also very much that is singular and which is founded upon different conceptions of right or 
obligation from those prevailing in the West. Chinese law gives to parents, for instance, far broader 
authority over their children than is usual with us. The father may, it is said, take the life even of a 
worthless or depraved son. And having such authority a corresponding responsibility is sought to be 
imposed upon him. He may be punished, not only for the offences of his but also because he has 
not so instructed him that he would not offend. Soa person who has lost property by theft may be 
punished for not having kept such watch over his property as to prevent its loss. 

It would be idle to say that in such and similar cases foreigners offend against the native law, and 
that it is the duty of the foreign Court to panish them. The simple truth is, that when foreigners are 
tried in their own Courts and by their own laws no indictments against them can be sustained which do 
not describe offences which would be punishable at law if committed at home, or which have been made 


_ punishable by some provision of the given Treaty or enactment made in pursuance of the Treaty. 


It is not meant by this to assert that the only obligation of foreigners in China is to regard the 
laws of their own country. In actual practice it comes to this—that foreigners are bound to observe 
the laws of the Empire, so far as they conform to the laws of their own country. It is an offence 
against China to commit a murder on Chinese soil. It would not be an offence against China if it was 
not an offence against law in China to do a murder. The person so offending may be arrested by the 
Chinese, and they have the right to demand that he shall be tried and punished ; in the words of the 
Treaty, “ impartial justice shall be done in the premises.” 

This principle may be carried further, and it may be said that we are bound to provide remedies in 
cases where the Chinese Government declares unlawful certain acts which are not in themselves 
criminal but which become so in consequence of enactments made for the public advantage. It cannot 
be said that throwing ballast overboard in.a stream is in itself an offence against law, but the throwing 
overboard of ballast in a stream, when it is prohibited by Chinese law, must be considered an improper 
act, an offence against the nation, and as such we are under obligation to provide a remedy either by 
acknowtetemns the wally of Se Doms pS Pe ORL eee eee nace 


own to meet the case. 
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The Government of the United States has not been disposed to split hairs with Oriental Governments 
in this matter, but its position may be misunderstood by other Governments and by the Chinese. It has 
seemed to me well, therefore, to speak with some particularity in order that.no wrong ideas may be 
unnecessarily continued. It has seemed to me the more desirable, also, because the Chinese may be 
expected to advance this matter in any discussions which may take place with them having for its object 
the improvement of their own administration, in order that we may reach an understanding as to the 
language which will be held to them in response. . 

It does not seem necessary or possible. to abandon the simple proposition that our people may be 
dealt with only in our own Courts.and according to our own laws. But so far as we can hold language 
to the Chinese which will indicate that we stand upon their soil in an attitade of respect and with a 
determination to sustain the Government in the essential attributes of sovereignty, I think, and in so 
holding I maintain only the views of my Government, that we ought not to withhold such re nor 
fail to sustain it in practice by appropriate action.whenever the occasion may arise, 


Upon the basis herein laid down I believe that the Chinese Government will hold no dispute with us, 
and that we may safely approach any of the questions which require attention. 


As the Treaties generally are ,essentially the same, it does not appear necessary to review their 
provisions, but I add for convenience the texts of several of them, and remark further only that so far as 
I am informed no foreign Government has questioned the principle that the Chinese remain completely 
subject to their own Authorities in criminal matters, and that all of them by legislation or otherwise have 
asserted the Treaty exemption of their people from the local sovereignty. 


The proposals which I have to submit for the improvement of the Native Courts will be submitted 
separately, and if my Odlleagues or any of them differ from the expressions of this part of my 
Memorandum, it may be that they can still support the proposals, it being distinetly understood that 
the object of this Memorandum is to clear the way for a discussion of the proposals, and to guard 
against errors in any discussion which may take Pas with the —— Office. 


ss oe —s elie — aN 


(Civin Matters. 


The United States Treaty of 1858 contains three Articles which bear upon the 
subject of jurisdiction and procedure in civil cases. 
The first is the XXIV. which reads :—~ 
“When there are debts due by subjects of China to citizens of the United States the latter may 
“ seek redress in law, and on suitable representation being made to the local authorities through the 

“Consul they will cause due examination in the premises and take proper steps to compel satis- 

“faction. And if citizens of the United States be indebted to subjects of China, the latter may seek 

“ redress by representation through the Consul or by suit in the Consular Court.” 

The next is the XXVII. which reads :— 
“All questions in: regard to rights, whether of persons or property, arising between citizens of the 

“ United States in China shall be subject’to the jurisdiction and regulated by the Authorities of their 

“own Government. And all controversies occurring in China between citizens of the United States 

‘and the subjects of any other Government shall be regulated by the Treaties existing between the 

“ United States and such Governments respectively, without interference on the part of China.” 

Article XXVIII. determines the manner in which citizens of the United States may address the 
Authorities of China;. and Chinese our Officers in China, and then provides :— 

“ And. if controversies arise between citizens of the United States and subjects of China which 

“ cannot be amicably settled otherwise, the same shall be examined and decided conformably to 

“justice and equity by the public officers of the two nations acting in conjunction.” 

These clauses were reproduced in the Treaty of Tientsin from Mr. Cushing’s Treaty (Wanghia 1844) 
with no change in the wording which affects the intent of the stipulations. 

Mr. Reed, who negotiated the Treaty of 1858, does not appear to have commented at all in his cor- 
respondence reporting the result of his negotiations, upon the bearing and effects of the stipulations 
which I have quoted, but Mr. Cushing did so in language of an unmistakable sort. His despatch to the 
Secretary of State tr ing the Treaty was dated July 5th,1844. It contains the following words :— 


“ Americans in ine erste be decode oly ta Ws JurTCon of IY ve: Cpeesmens, bot 
“in criminal matters and, in questions of civil right.” 
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This declaration is repeated by him in a despatch dated September 29th, 1844, as follows :-— 

‘In extending these principles to our intercourse with China, seeing that I have obtained the con- 

* cession of absolute and unqualified exterritoriality, I considered it well to use in the Treaty terms 

“of such generality in describing the substitute jurisdiction, as, while they hold unimpaired the 

“customary or law of nations jurisdiction, do also leave to Congress the full and complete discretion 

‘to define, if it pleases to do so, what officers and what powers and in what form of law shall be 

_ the instruments for the protection and regulation of the citizens of the United States,” 

The construction of our Treaty thus given by Mr. Cushing is rigidly adhered to by him in his opinion 
as Attorney General upon the act giving judicial authority to our officers in this Empire, dated Septem. 
ber 19th, 1855. Mr. Oushing treats the question at much length and with characteristic learning and 
acumen. His remarks upon the special topic begin with the words, “ As among the nations of Chris- 
tendom,”—and his conclusions are stated as follows :—~ 

* First, as to a demand brought by a Chinese against 1 an American. The controversy supposed 

“is a civil case arising under the Treaty. When it arises the proper officers of the two nations will 

“agree that the Chinese shall go into the Consular Court as plaintiff, and that Court will take juris- 

‘diction of the Defendant as an American. Or they may enter into a general agreement, and the 

“Commissioner may provide by a standing regulation under the statute that the Consular Court 

“shall hear and decide all private claims which Chinese may prefer against Americans.” 

“ Secondly, as to a demand by an American against a Chinese. The former must, of necessity, 

‘be content with such judicial or executive action of the Chinese Government in the premises as 

“ appertain to their institutions, and as, by special application in each case or by general application, 

‘““may be required on the part of the public officers of the United States.” 


For a further exposition of Mr. Cushing's views, I may refer also to an opinion given by him on the 
4th of November, 1854, in regard to the authority of Consuls to celebrate marriages, and in particular to 
the following language :— 

“ This point (the exemption of our people from the local control) is determined very explicitly in 

‘our Treaty with China, which, in the most unequivocal terms, places all the rights of Americans 

“in China, whether as to persons or property, under the sole jurisdiction, civil and criminal, of the Autho- 

** rities of the United States.” 

The views expressed by Mr. Oushing seem to have been those accepted by Congress in dealing with 
the subject matter. 

The Statutes of 1848 and of 1860, in pursuance of which our Courts in this Empire have been con- 
stituted, were enacted, as their texts and their titles declare, “to carry into full effect” the i of 
the Treaties. In both may be found provisions under which the Consular Courts created by them “ 
vested with all -the judicial authority necessary to execute the provisions of the Treaties,” not aa te in 
regard to Crimes and Misdemeanors, but also in regard to Civil Rights of Americans in China. 


It is not to be forgotten or overlooked in this connection, that, while the earlier Act was passed in 
1848 and the later Act in 1860, the opinion of Mr. Cushing is dated in 1855. It was given then in full 
view of the earlier Act, sustaining the proposition that the provisions of that Act were in accordance with ~ 
the stipulations of the Treaty, and shows that the later Act was not passed in ignorance, but that it con- 
firms the earlier Act and the interpretation given in it of the right meaning of the Treaties. 


The opinion of Mr. Cushing was transmitted to the Consuls in China by the Department of State 
in a letter dated the 8th of October, 1855, “ for their instruction.” 


In view of the carefulness which the Government of the United States has shown in ‘dati with 
this matter it would be very strange indeed if it had misconceived the bearing of the Treaties or had 
omitted to provide for Mixed Courts if such’ Courts are necessary to carry into fall effect the provisions 
of the Treaties. When we find, therefore, that the measures taken by our Government contain no 
provisions for Mixed Courts, and when indeed we can draw to the light no statement made upon 
authority and based upon the American Treaties that such Courts are needed to carry into effect the 
Treaties, we must conclude that they are not called for by the Treaties as cunstrued by us. 


In this connection I have to state further that one of my predecessor transmitted to the Depart- 
ment of State the Code of Rules proposed by the Chinese Government for the control of the so-called 
Mixed Court at Shanghai, and that in view of certain ambiguous expressions occurring in the Rules, in 
consequence of inadvertence in the translation, the Secretary, writing under date of February 18th, 1869, 
instructed the Minister “to inform the Chinese Ministers for Foreign Affairs that this Government 
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«cannot consent to the trial of a complaixt,™® (against an American) civil or criminal, otherwise than in the 


« Consular Courts of the United States, In cases, however, when a Chinesé subject may be plaintiff, we have — 


« no objection to the presence of an officer of that Government as an assessor, but the decision must be made by 
“ the Consul,” 


In what has preceded, I have not attempted at all to reason upon the subject, but only to state the 
views of my Government as expressed in the action of Congress and in the declarationwof the Executive. 
It remains to speak first,—of the position assumed by the Chinese ; second,—that of other Governments ; 
and third,—of certain general considerations which must affect our conclusions. 


In dealing with the views of the Chinese Government, three very significant facts may be called 
to mind, 


First, that while in theory and in weanille since the beginning of our intercourse under the Treaties, 
the United States have adhered to the principle that civil matters as well as criminal are triable in the 
Courts of the: Defendants, no instance is on record in which the Chinese Government has complained of 
our procedure. 


Second, that the Chinese Government has established a Mixed Court, so called, at Shanghai in 
which suits against Chinese Defendants brought by foreigners may be tried, and that this Court is so 
constituted that the Native Magistrate decides all matters coming before him, and that the foreign 
officer present acts only in the capacity of an Assessor or Assistant for the purpose of securing a clear 
' exposition of the facts and considerations upon which the foreign complainant relies, 

Third, that the principle as applicable to Mixed cases occurring between British subjects and subjects 
of China is recognized in the Convention made between the Plenipotentiaries of Great Britain and China 
in 1876. 


The facts regatding the adherence of our Government to the pritviple-of the complete exterritoriality 
of our people in civil and criminal matters have been set down already, and their effect as bearing upon 
the matter in hand is not shaken by the occasional. departures from the rale which have happened at the 
ports, For it is true that the subject is one of some difficulty, and that in our own and in other Consulates 
the rule has been departed from. Such departures, however, have not been so frequent as to constitute a 
rule, and, as this despateh will indicate, they are discredited by the Chinese Government and by the 
Governments of Great Britain and the United States, the three powers whose concern in the matter has 


been greatest. 


The principle governing the Mixed Court at Shanghai was never doubted by those who promoted the 
establishment of tlie Court. Of these I was one of the most prominent among the foreign Agents acting 
in this behalf with Sit H. Parkes as a Committee of the Consular Body. That principle is set forth in the 
Rules finally adopted by the Chinese Government and communicated to the Legations in October, 1868. 
The Rules as so communicated and as accepted by England and the United States are printed in Mr. 
Mayer’s Book “ Treaties with China, ete.” (page 222). I quote from them as follows :— 

1.—-“ An official having the rank of Sub-Prefect will be deputed to reside within the foreign 

“settlement, . . . . . He will decide all civil and commercial suits between Chinese residents 

“ within the settlements, and also between Chinese and foreign emein, in cases where Chinese are 

** defendants, by Chinese law. . . 

2.—“ Where a foreigner is-concerned in a cause to be tried, a Consul or his apes shall sit at the 

‘trial with the Sub-Prefect.” - 


The meaning of the Rules quoted from might have been made more clear, perhaps, by the addition to 
the second one of words intended to explain that the function of the Consul or his Deputy is to assist the 
Magistrate only. I am not aware, however, that any one has ever misconstrued the Rules or that any 
foreign Consul or Deputy has assumed to sit with the Sub-Prefect as judge _— equal and co-ordinate 
authority, 

During my tenure of office at Shanghai, extending over fourteen years, I had of course occasion to 
ask the Intendant of Circuit to deal with the graver cases brought to my notice by our people. A notable 
instance was the suit of “ Hill vs. Takee” in 1875, in which an account of about $200,000 was claimed. 
The minutes of the trial were published at the time and show that I sat with the native officer in the trial 
and took a large part in bringing the evidence before him and in discussing the case with him, but that I 
never questioned his right to decide the case, and that he did decide it. 


The provisions of the Chefoo Convention affecting this question will be found in Mr. Mayer’s book— 
page 46; they are as follows :— 
| «Ib la tpdlsenlood that oo long es the laws of the two countries differ from each other, there can 
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‘he but one principle to guide judicial proceedings in Mixed cases in China, namely, that the case 
‘is tried by the official of the defendant's nationality ; the official of the plaintiff's nationality merely 
“attending to watch the proceedings in the interests of justice, The law administered will be the 
‘law of the nationality of the officer trying the case. This is the meaning of Aui-tung, indicating 
‘eombined action in judicial proceedings, in Article XVI. of the Treaty of Tientsin ; and this is the 


** course to be respectively followed by the officers of either nationality.” 


The question has been raised whether this stipulation refers to civil matters. Its language would 
scem to indicate that it does, but the reference to the Article of the British Treaty which deals wih criminal 
matters looks in the other direction. 


I believe that T may say, however, that both the English Minister and the Foreign Office regard tho 
language quoted as covering civil matters, and I have made reference to it in this sense in speaking with 
the Ministers of the Foreign Office. | 


As to the views of other foreign Governments, I may say that those of England would appear to 
coincide exactly with those held by the United States, The legislation of England has proceeded apparently 
upon the proposition that civil trials, as well as criminal, must be heard and determined in the Courts of 
the defendant, and this position has been emphasized by the part taken by English officials in the ‘creation 
of the Mixed Court at Shanghai and the stipulation already quoted from the Chefoo Cenvention. 


It is quite true that a degree of ambiguity marks the text uf the English Treaty. Article XXII. of the 
Treaty of 1858, reads: 
“ Should any Chinese subject fail to discharge debts incurred to a British subject, or should he 
“ fraudulently abscond, the Chinese Authorities will do their utmost to effect his arrest and enforce 
«“ recovery of the debt. ‘The British Authorities will likewise do their utmost to bring to justice any 
British subject fraudulently absconding or failing to discharge debts incurred by him to a Chinese 
“ subject.” 


The language of this Article is not quite so explicit and clear as the language of the XVI. Article of 
the United States Treaty of 1844, or that of the XXIV. Article of the Treaty of 1858, yet it is sufficiently 
clear, as I think, when read either. by the ordinary rules for the interpretation of public documents, to sus- 
tain the preposition that the ultimate recourse of the English claimant is to the native Authorities and to 
the procedure which is sanctioned by their law. | 


The great stumbling-block in the interpretation of the English Treaty has been found in the XVIL 
Article of the Treaty of 1858. That Article is as follows :— 

“ A British subject having reason to complain of a Chinese must proceed to the Consulate and state 
«his grievance. The Consul will inquire into the merits of the case, and do his utmost to arrange it 
“amicably. In like manner, if a Chinese have reason to complain of a British subject, the Consul 
‘shall no less listen to his complaint, and endeavor to settle it in a friendly manner, If disputes take 
‘place of such a nature that the Consul cannot arrange them amicably, then he shall request the 
‘‘ assistance of the Chinese Authorities that they may together examine into the merits of the case and 
** decide it equitably. 


In the celebrated case of collision between the Chinese junk Kui-tsai fad and the English steamer 
Kwangtung, a motion was made before the Chief Judge of the British Supreme Court at Shanghai (February 
10th, 1875, vide N. C. Herald of February 11th,) asking the Court to declare null and void a judgment 
made by the English Consul at Foochow and the Taotai of that Circuit acting conjointly, and the applica- 
tion was refused by the Judge who declared that the trial had been conducted in accordance with the 
XVIIE Article of the Treaty. 


It does not appear, however, that this reading of the Treaty has been sustained by the English Govern- 
ment by legislation or otherwise ; but, on the contrary, the stipulation regarding the trial of Mixed Cases to 
be found in the Chefoo Convention was made at a later date, and is a more solemn and authoritative decla- 
ration as having been made by the Chief Representative of H. M’s Government in China and assented to 
by the Chinese Government. 


The XVII. Article of the British Treaty has its parallel in the XXIV. and XXVIII. Articles of the 
American Treaties of 1844 and 1858, respectively, which provide, as has already been shown, that. | 
‘If controversies arise between citizens of the United States and subjects of China which cannot be 
‘‘ amicably settled otherwise, the same shall be examined and decided conformably to justice and 
“ equity by the public officers of the two nations acting in conjunction.” , 
The couelusions of the two Governments have been taken, therefore, in view of stipulations of some 
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ambiguity in each case, and the identity of the conclusions reached by each without concert with the other 
and assented to directly or inferentially by China must go far to strengthen the case for both. 


The stipulations of other Governments than those of the United States and Great Britain do not differ 
sensibly from those which have been quoted from the Treaties of the latter. In general it may be said 
that they are neither less or more explicit. | 


The Danish Treaty however is an exception to this rule. Its XV. Article is as follows :— 

‘‘ All questions in regard to rights, whether of property or person, arising between Danish subjects 
“ shall be subject to the jurisdiction of the Danish Authorities, and all controversies occurring in China 
“ between subjects of Denmark and the subjects of any other foreign power, shall be regulated by the 
‘ Treaties existing between Denmark and such powers respectively, without interference on the part of 
“China, But if, in such controversies, Chinese subjects be parties involved the Chinese Authorities 
‘shall be assessor in all proceedings as in the cases provided for by Articles XVI. and XVI. of this 
“* Treaty.” 


The Articles here referred to are, first, the Article relating to Criminal Jurisdiction, and second, an 
Article which is in the same terms as the XVII. Article of the British Treaty of 1858, 


The Danish Treaty was made in 1863, and the Article quoted is construed by Her Majesty's Minister, 
who had a familiar knowledge of the negotiations, to mean that cases against Danes are to be heard by the 
Officers of Denmark in the presence of Chinesa Officials and with their assistance, but that the judgments 
are to be those of the Officer of the Defendant's nationality, and reciprocally that cases brought by Danes 
are to be heard and determined by Chinese Officials assisted by officers of the plaintiff's nationality. 


The Russian Treaty of 1860, contains in its ¥IT},Article the following clause :— 

“ Les contestations qui ne se rapportent point & des ‘affaires de commerce entre marchands, telles 
“que litiges, plaintes, etc, sont jugées de consentement mutuel par le Consul et le Chef local, et les 
delinquents sont punis d’apres les lois de leur pays.” 


I am not in position to state whether the question of jurisdiction involved has been examined into by 
the several other Governments having Treaties with China. It would seem, however, that none of the 
Governments have made provision by law for the execution of their Treaties on the basis of joint 
jurisdiction in Mixed cases, and that all the legislation which has been enacted has been directed to 
establish Courts before which defendants of the several nationalities, respectively, may be pursued, whether 
in criminal or civil matters, and that, in pratice, civil cases between persons of all nationalities and the 
Chinese have been tried as a rule in the Courts of the Defendants. 


Having thus dealt with the question as affected by the oviatenalio’ put upon the Treaties by the 
different Governments, I pass now to state certain general considerations which must affect our conclusions. 


Under this head I desire to point out that the situation created by the Treaties as I read them, 
although abnormal, is not unusual or unprecedented. 


Mr. Cushing in his opinion, to which I have already referred, quotes authorities to show that in 
the middle ages it was ‘‘ common to give to distinct codes of law a personal application, according to 
‘ nations instead of a merely territorial force,” and states that we have at the moment precisely the 
same*fact before us in British India, where by statute “a case of controversy between Mahom- 
“ medans is to be governed by their laws and usages, and a case of controversy between Gentoos is to 
‘be governed by theirs, and when it is, controversy between a Mahommedan and a Gentoo the law of 
“ the defendant’s nation is to be applied to the case.”A/e}K carries the argument: further, indeed, and 
points out that in substantial effect the law is administered in the United States by nationalities, 
that is to say, that in certain cases it is determined, not by the place of the individual, but by the 
State to which he belonys. : 


It is unnecessary, of course, to extend arguments in this direction. Reference, however, may be made 
to the Treatiis between Western Powers and Japan in which there is no possible ambiguity of language. 
Article VI. of the American Treaty of 1858 is a sample of all in this respect. It'reads :-—_ 


** Americans committing offences against Japanese shall be tried in American Consular Courts, and 
“when found guilty shall be punished according to American law. Japanese committing offences 
“against Americans shall be tried by the Japanese Authorities, and punished according to Japanese 
‘law, The Consular Courts shall be open to Japanese creditors to eunable.them to*recover their just 
“claims against American citizens, and the Japanese Courts shall in like manner be open to 
_ American citizens for the recovery of their just claims against Japanese.” 


Articles VIII. and IX. of the Treaty between China and Japan (1871), and IX. and X. of the Treaty 


between Japan and Corea, contain provisions which practically sustain the exterritorial system as stated in 
this Memorandum. And within a short period a Corean who committed a murder on Chinese soil was 
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sent to Corea for trial. The principle of exterritoriality appears, indeed, to receive spontaneous acceptance 
among Asiatic peoples. 


A further argument is the one drawn from the necessity of the case. This was clearly expressed in 
the protocol signed in this city in 1876. by the Representatives of Russia, Germany, France, Spain, and 
the United States. I quote from that paper, as follows :— 

“It may be said that a foreign officer sitting as co-judge with a Chinese Magistrate cannot exercise 

“in the absence of Treaty stipulations of a more precise nature than those now existing, a greater 

“ authority than he would if his voice was consultative only. Each officer has independent fanctions 

“and responsibilities by reason of his separate position and allegiance, and directs his conduct 

‘accordingly.™ Judgments can be enforced as matters stand, only under the forms of law to which 

“the Defendant and the Judge of his nationality are subject. It may be said, indeed, that in effect 

‘‘no judgment can be given that does not conform to the-laws of the Defendant’s nation, and that 

“ Chinese and foreign laws do not always fall within the same lined’ 


Perhaps no stronger argument in favor of the proposition that civil matters between Chinese and 
foreigners must be tried in the Court of the Defendant could be stated than the one which is implied in the 
foregoing statement. It is one of the first principles of interpretation of public instruments that they 
shall be construed with regard to actual conditions. In this instance the conditions indicate that no other 
procedure can be successfully prosecuted, and it must be supposed that the framers of the Treaties 
appreciated this fact and intended that their work should be interpreted accordingly. 


The protocol of 1876 raises another point of great importance. If civil matters are to be heard in 
Courts in which native and foreign officials having co-ordinate and equal authority sit as the judges, it is 
more than probable that such Courts will lead to the application of native law as being that of the natural 
sovereignty. In such event the gravest dangers might be apprehended, as, for instance, in the definitions of 


rights and obligations, as of married persons, the suecession to property real and personal, the construction 
of contracts, ete, 


It may be answered that one of the, Treaties, (the Russian already quoted) provides for a joint 
hearing and the application of the law of the defendant in determining the judgment. This proposition is 
much more satisfactory than one which appeals to no Code or body of laws. But it does not alter the fact 
that the voice of the officer of the plaintiff will be as strong if he is held to act in a consultative capacity 
as in the absence of more clearly drawn stipulations it could be were he to assume equal authority with 
the judge of the Defendant. And what do we come to upon this basis but this, that for no essential 
purpose we must undertake to provide with China regulations defining the way in which judges so acting 
shall exercise their authority, who is to preside, who is to decide disputed points in procedure, and what is 
to be done in regard to differences of opinion upon final judgment, or otherwise. In point of fact, a Court 
composed of two judges belonging and owing allegiance to different nationalities, passing upon matters 
arising between persons of different nationalities, and in which, while each has equal powers, no referee is 
provided for, is, to say the least, inconvenient. In such a Court there can be no award unless both judges 


agree. It is a Court indeed the like of which probably has never been seen in any land or in any 
condition of society. 
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Nor does the matter become better when we remember that no appeals or ultimate recourse from such 
Courts have been provided for either in the Treaties or in any other way. | 


Esed we 
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It comes, then, to this, that while upon the theory that all civil matters are to be tried in the Court of 
the Defendant, there is open to (tomplainants against Chinese the Courts of the Empire and to complainants 
against foreigners the Consular and other Courts which have been established in China by the several 
foreign Governments, upon the other theory we stand utterly unprovided with information as to the rights, 
powers, and responsibilities of the judges whether upon the trial or afterwards, and it becomes the duty of 
the several Governments to take steps at once to remedy a condition of things which is unsatistactory in 
the extreme. 
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The question arises here whether it may not be possible to establish a system of Mixed Courts resting 
upon the basis of the Treaties as they are construed by some persons, and provided in pursuance of further 
and more definite agreements with the Chinese Government, with a staff of judges ee 
aul appropriate Codes of law. 


This question was considered in 1876, and the conclusion of the foreign Representatives then present 
was, that whether eventually efforts so directed may be desirable, the time has not yet ative to undertake 
the work. | 


—m. 
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The establishment of Mixed Courts, that is to say, the inauguration of a complete system such as the 
term implies, would indeed be no slight undertaking. 


It has been urged that the work has been done in Egypt and that it may be repeated here. But 
what has been done in Egypt, certainly with a very large measure of success, may not be possible in 
China. The rulers of Egypt were men some of whom at least were educated in the schools of Europe, and 
some of them, including the Khedive, were not only persons of enlightened understandings, but earnestly 
bent upon working out the reform. In China, however, there are no indications that the Government 
appreciates the insufficiensy of its judicial system, and, so far as I know, not one person among the 
Chinese has moved for reform. 

Who, then, is to undertake the great labour of preparing a Code, of organizing a scheme for the 
establishment of Mixed Courts, of persuading the Chinese Government to accept them and of bringing 
about those negotiations with foreign States which must be carried to completion before the scheme 
can be put into operation. This Government stands wrapped in the traditions of centuries, accustomed 
to look to the past for all the wisdom which is needed in conducting the affairs of State, as immovable 
as anything in the way of Government can be conceived to be, What hope is there, then, of securing 
action upon the subject in the near future or finding the Government earnest in standing by the new 
establishment when created. 

The situation here is different from that in Egypt in another important particular. A foreign 
population of 100,000, or more persons is resident in the narrow district which comprises the habitable 
section of that country. In China there are barely five or six thousand Europeans and Americans, and 
these are scattered along @ sea coast of more than 2,000 miles in isolated and frequently unimportant 
communities. The imperative necessity of reform which was felt in Egypt cannot be felt here under 
such circumstances, and neither can it be possible to introduce the system of Mixed Oourts upon so 
extensive a plan as to serve the purpose everywhere and in a uniform manner. 


But supposing that the scheme may be inaugurated successfully, would it, after all, be in the 
direction of progress so entirely as may be thought at first sight. To-day we enjoy the benefit of the 
exterritorial system, perfectly. It is our own laws which are administered among us, and these are 
administered by our own functionaries, assisted by unofficial citizens in an important way. We do not 
always have trained officers, and doubtless some grevious wrongs have been done in China in the name 
of justice, yet persons of Anglo-Saxon or other origin may be better satisfied with this imperfect system 
than to submit to Codes of practice and law which must necessarily vary in many respects from the 
system to which each has been accustomed in his natural home. 


While it is possible for us to reason in this way, may it not be possible for the Chinese to reason 
in the same manner with even more force. If their people are obliged often to put up, in their prose- 
cution of foreigners, with what they may consider failures of justice, they at least are not judged by 
Codes and in Courts foreign to their education and experience, the intricacies of which, if made to suit 
us, would long remain inscrutable to them. The elaborate and expensive qyeioma of Ensepe may not 
be at all suitable for the purposes of justice here, as applied to the Chinese. 


Complicated as is the exterritorial system, it has this merit, it is not difficult for Asiatic States to 
assent to it for it is one with which they have long been familiar. Japan and China, as has been shown, 
have based their own relations upon it, Both fret under it as imposed by foreigners, not so much 

_ because of any injury it has worked in its right application, as because its intent has been strained some- 
times and because foreigners in zeal for reform have instilled wrong ideas of the objects of foreign 
_ States. But even so it is easier for an Asiatic State to yield foreigners broadly to the jurisdiction of 
their own officers than to attempt to establish quasi national Mixed Courts whose judges can be named 
only under guarantees. The indignity of the exterritorial system may come home to them sometimes. 
pi Ap da racecar apeapunccana tec cameateatiar cla tata could 
J; Mtily be felt lease 
~ ees not trae, moreover, that progressive measures to be successful must be undertaken within normal 
lines of experience and capacity’, We may accomplish much in China by the force of example. I hope that 
our own Courts and the Courts of other countries are doing much in their way. If the lesson to be drawn 
from them shall be adopted into the Chinese system, which, bad as it is, must have many merits, progress 


Will run in a right direction. It is by the amelioration of the native system rather than by fastening for «i /¢ ~ 


the Chinese still another abnormal and exotic institution that I think the best results may be accomplished. 


There is no country, I feel sure, which wishes to perpetuate here unnecessarily the exterritorial system. 
To this Government our own has said more than once, that it will be ready to lay down that system when 
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China shall have demonstrated that it is no longer a necessity. To Japan we have said the same thing, 
and in both countries an effort is being made to learn what our laws are with a view possibly to ascertain 
how far they may be safely incorporated among their own, To this good work we have contributed largely) 
in various ways, and notably by offering educational facilities to the youth of both countries. is ton 
much to hope that under all the influences at work both countries will come sooner or later to enter upon 
efforts of a very positive sort to demonstrate that their administration, — touches our own, is not to be 
condemned and may be entrusted safely with the administration of justice?, 


It would be idle to deny, however, that the Mixed Courts proposal is one which ‘is greatly favored by 
foreigners in China. There is an abiding distrust of the native Courts resultant from bitter experiences 
on the part of foreigners and from the general’ ignorance which prevails among us of Chinese modes of 


reasoning and procedure. But so far as the proposal can be pursued, having regard to existing Treaty sti. 
pulations and to Chinese methods and rights, I am in favor of it. . 


To be more exact, there is mach in the Treaties which will justify us in demanding that the Native 
Courts shall be open to our suitors and that our own officers shall be allowed to sit upon the trial to assist. 
the native Magistrate in the investigation of the facts and the law, and in the preparation of a careful 
record. When so constituted the given Court will have many of the features of a-Mixed Court. We can 
perhaps yield as much to native officers in our own Courts, This at least was my own practice while at 


Shanghai, and it is justified by the view of my Government as expressed in the despatch of ee 18th, 
1869, from which I have already quoted. 


We may indeed go further, and endeavor to secure from this Government the adoption of rules of pro- 
cedure upon such trials which will conform more or less to our own practice, and still later the adoption 
of a Code by which commercial cases shall be decided in the native Courts. If the regulations and the 
Code as proposed agree measurably with the principles familiar to us, a degree of uniformity in practice 
and in judgments may be expected which will leave little to be desired at the moment, and the encourage- 
ment given to China will be greater, as I think, than if we pursue the idea of Mixed Courts. For after all 
these can be expected to last only during the period of transition, and may of themselves bar eftorts in the 
direction of the only progress which will be normal, that by which China shall move towards the establish- 
ment of a more satisfactory yet purely national system of jurisprudence, = 

There may be some who will say, and certainly with great force, that we are not looking now to 
results which, if possible at all must be very distant, that we need at the moment a system which will 
give better results to the persons actually upon the scene. To such I answer that if Mixed Courts pro- 
perly so-called can be introduced in any near future, we shall not hasten the day by departing in advance 
from the position which has been created for us by the Treaties. Nor, as I think; shall we hasten the 
day by attempting at the moment to commit the Government to the proposal to establish such Courts. 
Whatever may be the ultimate object, the object new is to take tentative’ steps intended to secure s 
measure of benefit at once, and which will leave us at liberty to move for broader results later‘on, in view 
of further experience and a larger study of the subject. — 

We come now to the defects of the Chinese system, and tw: « comstdduntion: of tha wsuiiend wich 
may be undertaken in order to secure a more satisfactory condition of things so far as our interests are 
affected thereby. _ 

In the Protocol of 1876, the following language is used :— 

“There can be no doubt that the state of the Chinese judicial establishment, as it affects foreigners, 

“is unsatisfactory. No code of procedure worthy to be called such exists. The Magistrates, Secre- 

“ taries, and Constables are often corrupt. Judgments are secured only after a great deal of exertion, _ 

‘and persistent efforts have to be made to secure their exeention. Serious annoyances arise from — 

the fact that it is often difficult to discover the offieer who has jurisdiction in given cases, and to 

“ whom the Consular officer should apply to secure a hearing for his countrymen, and again because 

“go far as foreigners are concerned no Chinese Appellate Courts exist. For the latter reason ques- 

‘‘ tions which should be decided by appeal can only be treated by political recourse through the 

“ Diplomatic Agents, and become the subject of long and annoying negotiations.” 


To this statement should be added the further factsthat in matters-of complaint both criminal and 
civil, but particularly in the latter, the Chinese officials frequently place difficulties in the way of the 
appearance of the prosecutor, and that no adequate records are kept, so that attempts to secure revision 
of their action is attended with unnecessary difficulties. It happens sometimes, moreover, that the Con- 
sular officer is refused the position and authority at the trial to which he is entitled by Treaty, or if not 
by Treaty, by the. necessities of the case as growing out of the peculiarities of the Chinese system. 


| 
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Adhering, then, to the proposition that all cases criminal and civil are to be heard in the Court of 
the defendant, and in view of the statement just made of the defects of the present situation, I submit 
that the better administration of justice in cases in which foreigners are complainants requires :— 

1st. —That the Courts in which, mabye atenone teealer ern apes age des smear and civil 
are to be heard and determined should be designated. 


2nd.—That the right to appear in person and with their witnesses, and to have compulsory 
to compel the attendance of native witnesses, should be acknowledged. 

eae tg A ag pd cag Rage gant joker -y errhp eealadiad sewed 
with the Magistrate, and to assist in placing the evidence before the Court. 

4th.—That in graver cases and in all cases, when demanded, » full and accurate record of all the 
proceedings, the evidence, etc., should be made. 


The weleeun en wnapetly aestell ne sie, aun sehensed bette doompeing fone paragraphs, We 
may move, however, to secure further :— 


silat a gihabiedalib enn ieamaha ta edahict Alta enemies 
Chinese. 

6th.—The declaration of the laws of China, in commercial matters more particularly, or, hr default 
of such laws, for the preparation of a Code to be used in cases in which Chinese are defendants. 


7th.—The establishment of a Court of appeal for the revision of all proceedings of the Courts of first 
instance. 

Upon these several propositions I remark as follows :— 

In regard to the first, it will not be necessary as I think to go farther than to commit the Govern- 
ment to instruct its provincial officers to declare to the Consuls at the several ports in what Courts such 
matters are to be heard. Circumstances differ at the several ports, and it might be difficult for the 
Government here to name the Courts, or even to adhere rigidly to arrangements made under the rale. 

In regard to the second, the right of personal appearance, as has been shown, has not always been 
admitted. It is essential to any system which may be considered at all satisfactory, and the same may 
be said of the right of the complainant to the compulsory attendance of witnesses. It happens frequently 
in China that native witnesses are very averse to making an appearance in Court. 

In regard to the third proposal, the considerations which demand that trials shall be open are obvious, 
and the principle is-substantially++acknowledged in the Chinese system. It is only in the case of foreigners 
that ordinary matters are heard with closed doors. In speaking of the presence of the Consul and his 
functions, it is to be said that the Chinese system does not admit of the intervention of unofficial persons 
as counsellors and advocates, that such persons are in fact unknown among the Chinese, and that suitors 
are not always treated with becoming deference, In a general way it may be said that a foreign suitor 
would have extreme difficulty, if unassisted by his national officer, in placing his case before the Court 
and in securing @ record. 

It is not to be forgotten, on the other hend, thet what we demand from the Chinese in this respect 
will be demanded by them in return in cases where their complainants are concerned as against our own 
people. It is desirable, therefore, not to be over explicit as to the functions of the Consular officer, lest 
something may be demanded in return, which would be inconvenient for us to admit, A great deal must 
be left, under the circumstances, to the tact of the given Consular officer when sitting in a Chinese Court, 
and to be determined, upon the other hand, by the established rules of our own Courts when Chinese 
officers are present to watch the proceedings of our Courts. The Chinese system, although undefined, is 
elastic, and experience has demonstrated, as I believe, that when we have once secured for Consular officers 
a standing in the Court they will be able, without difficulty, to aid Pe eee err in the pre- 
sentation of their matters. 

He lds A AAs iemeil. oe picts af tnthctab-edlonsis dehy to mine opastent and nothing is 
more essential to the interests of justice than that a complete record shall be made. Such records do not 
seem to be required by Chinese law, at least are not provided for in the Penal Code, and, so far as my 
cbvervation has extended, have never been made in Mixed cases excepting upon the request of the foreign 
official interested. 

la ash lst a ied ahah cue th anadech Gv. then qunamd gtmpvante. betaine Oe 
preparation of a Code of procedure is not so essential a matter as to demand attention in the capital. It is 
the part of Courts everywhere to frame their own rules, and these may be worked out best, as I think, by 


—— 
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the local officials and the Consuls concerned. There is; moreover, much in the Chinese procedure to which | 
we could not formally assent. A Ghinese Magistrate who had been forbidden to use'the bamboo upon , — 
recalcitrant witness would consider that his opportanities to do justice had been’ practically cut off, yo 
no foreign Representative would care to approve the use of torture. Our presence in their Courts wil) — 
invariably discourage its use and may bring about its discontinuance, but to-day it is an. integral part of 
their system to which they adhere with the greatest tenacity. This was shown at Shanghai and hen — 
when the Mixed Court Rules were under discussion. | 


In the sixth proposal, I have had in view not only the fact that their commercial law is but littl, 


better than an indigested series of precedents based upon local customs and local decisions, but also thy — 


farther fact, that any Code which they may consent to frame will be very imperfect at first and built up — 
by slow degrees. I have not proposed that such Code shall be made applicable to foreigners, but, of course, 
if it shall come to be sufficient there will be many reasons why foreigners should adopt it. It is enough — 
to say that there’is no hope to-day that the Chinese could be brought to provide'a Code at any near dato — 
under which we could judge our people and they theirs. : 
As for the Court of Appeal proposed under the seventh head, I fear thaf we must consider it also a 


matter to be kept in view and worked for with no immediate prospect of success, As matters go, all 


appeals against the decisions of the native Magistrates in cases in which our people are concerned become 
matters for political representation here in the capital. In putting forward, then, a proposal for tho _ 
ateliabemenh of. 0 Avestinty, SHG 98. A, OTe POPS. rs Eien Mea Se | 
Foreign Office. 


It is a proposition which stands by itself, and which can be thrown into definite form when the right — 
moment arrives. 


Re eulealiling this Metaanendicen to, sity. Olatagitd,, beatihnaebeaies tes te Sina. he ben | 
drafted for momentary use and without time to compress it into briefer form. 


In submitting it T desire aleo to record my impression that the judicial situation as it affects foreignen | 
is every year becoming less unsatisfactory. The Chinese officials not only evince an increasing degree of _ 


trust in our Courts, but they are more ready to listen to the complaints of our people. In fact, some in- 


stances have recently occurred in which the native Magistrates have made haste to repair, unmoved by our 
Consuls, injuries done to the interests of our people by their own. Under such ciroumstances forbearance 


becomes more easy and there is room for hope that systematic and well-conceived efforts to secure better 
conditions will not altogether fail. 


The question affecting the Mixed Court at Shanghai will be dealt with in a separate Memorandum. 


GEORGE F. SEWARD. 


Pexine, October 4th, 1879, 


MEMORANDUM ON THE MIXED COURT AT 
SHANGHAL 


ditties — 
SE 


In considering what may be done to improve the Mixed Court (so called) at Shanghai, reference may 
be made to the following printed papers :— 


ist.—To a Memorandum by Mr. Alabaster, Her Majesty's Vice Consul, not dated, but prepared in 
1866. With this Memorandum, as printed at Shanghai, will be found the Rules originally adopted by 
the Taotai and Consular Body, and a set of rules for hard-labor prisoners. 


2nd.—The Regulations of the Court framed. by the Tsung-li Yamén (Foreign Office) in 1868, and 
published, as approved by the foreign Legations, in Mr. Mayer's compilation of the Treaties, etc., at 
page 222. 

8rd.—The report of Mr. Daveupeit, Her Majesty's Vice Consul, published in the Commercial Re- 
ports of Her Majesty’s Consuls for 1872 (China, No. 2.) 


4th.—The reports of Mr. Yates, United States Vice Consul General; Mr. Haas, Austro-Hungarian 
Vice Consul, and Mr. Alabaster, Her Majesty's Vice Consul, published in the Commercial Reports of 
Her Majesty’s Consuls for 1875, (China, No. 5, Part II.) 


5th.—The report of Mr. Gardner, Her Majesty’s Vice Consul, published in the Commercial Reports 
of Her Majesty's Consuls for 1879. (China, No. 1.) 


The several officers named have all acted as Assessors in the Mixed Court, and have spoken of its 
defects from personal experience of the working of the Court. 


Reference to the Mixed Court is made also in the Chefoo Agreement (Mr. Mayer’s Treaties, page 46), | 
and in the Protocol signed by the Foreign Representatives at Peking in 1876. 


The Mixed Court at Shanghai might be styled, with more exactness, a Chinese Court for the Foreign 
Settlements at Shanghai. In earlier years, Chinese offenders, arrested by the police of the English and 
American Settlements, were sent to the District Magistrate by the English or American Consul with a 
written statement of the offence committed. Oriminal charges, other than those brought forward by the 
police, and all Civil complaints were laid before the Taotai or Magistrate by the Consul concerned, by 
letter, and deeided by the native official, usually after an ex parte examination of the persons complained 
of, | 


This condition of things proved to be intolerable, and the Consular Body at Shanghai, in 1864, 
moved fora reform. It séemed to the Consuls of that date, of whom the writer was one, that it was 
desirable to secure : — 


1st.—The appointment of a native officer to act as Masieteste of first instance in all minor cases, 

civil and criminal, brought forward by our people against Chinese at the port, including police cases 
reported by the foreign police force. 

2nd.—Recognition of the right to delegate officers to sit with the native Magistrate so appointed, 
in order to watch proceedings, and to assist complainants in the presentation of their matters. 

3rd.—An understanding with the Intendant of Circuit, under which he would hear, personally, 
graver matters, assisted by the Chief Consular Officer of the foreigner concerned, and appeals from 
the decision of the Magistrate of the Court above-mentioned. 


These proposals lisving been thrown into the form of rules by Sir Harry Parkes and myself, acting as 
4 committee of the Consular Body, were laid before the Intendant of Circuit, who approved them, and 
‘ypointed a Weiyuen, or Deputy, to act as Magistrate, in accordance with their provisions. 


s attempts were made during the ensuing three or four years to place the Court upon a more 
mat rasis and, more particularly, to secure for it the recognition of the Imperial Government, 
"ulminate {nthe eoceptance by the Forviga Ofie here, in 1868, of the Rules published in Mr. 
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It will be noticed, on reference to the Rules so agreed upon, that an officer of the rank of Sub-Prefect 
is deputed to reside within the settlement, and has jurisdiction in all cases, criminal and civil, in which 
Chinese are concerned as defendants, saving in-grave criminal cases, which are to be dealt with by the 
Magistrate of the District. An appeal to the Taotai may be taken when a foreigner is concerned, and he 
is dissatisfied with the judgment of the Court of first instance. . 


In practice, however, criminal cases of less importance than those contemplated by the Rules, parti. 
cularly those in which foreigners are not directly concerned, are referred to the District Magistrate. More 
important civil cases have sometimes been heard by the Taotai, assisted by the Mixed Court Magistrate, 
and sometimes by the Magistrate alone. 


The failures of the Mixed Court, as stated by the different foreign officers who have acted in it, are 
as follows -— 
Mr. Davenport (report of 1870) declares :—~ 
I.—That the jurisdiction of the Court is “too circumscribed,’ that the Magistrate's warrants, &c., 
run only within the limits of the settlements, and that difficulty has been found in reaching the 
property of defendants when situated in the interior. 


Il.—*“ That the rank of the Magistrate is too low,” that the Sub Prefect, so called, is considered 
merely a “deputed officer,” and does not enjoy the authority which would belong of right to an officer 
of independent functions. He points out, in this connection, that the Magistrate can use the 
“bamboo” ‘and “cangue,” bat cannot inflict the other punishments laid down in the Penal Code; 
that his seal is a wooden one, provided by the Provincial Government, and not of brass supplied from 

. Peking; that many defendants are superior to him in rank, over whom he cannot exercise jurisdiction, 
avd that his pay and allowances are inadequate. 


I1L.—That the Magistrate meets with difficulties growing ont of the fact that there is no reciprocity 
between his Court and the Supreme Court, that is to say, that while a Consular Officer sits with the 
Magistrate for the trial of complaints against Chinese, Chinese officials have no functions in the 
Supreme Court, | 


V.— That the inadequacy of punishments inflicted encourages crime.” 


V.—* That British subjects are reckless in their dealings with the natives,” making advances without 
security, and contracts without regard to formalities. 
Mr. Davenport recommends :— 


ist.—That the Mixed Court should be placed under the direct authority of the Intendant, and all 
writs should be issued in his name. Under this system he believes that conflicts of authority between 
the Mixed Court and the District Magistrate would be =“ that the Court woald enjoy greater 

- consideration in the eyes of the Natives, etc. 


2ud.—That all cases between Chinese and British subjects should be tried " the Consul and In- 
tendant of Circuit. 


Srd.—That a system of hard labor would havea deterrent effect upon criminals, and might be 
instituted by the Municipal Council. 
Mr. Yates (report of 1875) states briefly :— 


I.—That the Magistrate is a Weiyaeu or Deputy, and, as such, disinclined to deal with graver 
criminal cases. Such cases are referred to the District Magistrate, and in his Court there i is no 
provision fur the appearance of prosecutors or the presence of Consular Officers. 


II.—That the Magistrate appears to be unable, or to fear to bring to bear in important civil cases 
any means to enforce his Judgments, excepting persuasion, the promotion of compositions between 
the parties, and the imprisonment of the Judgment debtor. 

Mr. Yates believes that the Mixed Court should be made a Foo Min Tung Chih Yamén [ # & [J 
Sai {ij FY.) and states that this would give the Magistrate “ the judicial authority of a District Magistrate 
“for the district comprised within the settlements.” He thinks that the system of punishment is 
essentially Chinese, and while he fails to see how it can be changed, believes that it answers very well. 
Mr. Haas (report of 1875) is of opinion :— 
I.—* Thed the Raguletions.of the Crock soe yegne,.ondh.gien nesnly en qeiees vibe Magietsals:” 


IL.— —" That the actual position of the Chinese Magistrate is not that of a real Magistrate, but that 
“of a delegate of the Taotai.” 


es 


He advises :— 
ist.—'* That the Magistrate should be styled Tung Chih [ff] $1], which would give him powers 
«‘ adequate to the position.” 
2nd.—That he should have a more liberal salary-and sufficient allowances. 
Srd.—That the prison and other accommodations of the Yamén should be improved. 
4th.—That the practice of sending offenders to the District Magistrate should be abandoned. 
5th.—That the Inspector of Police should know the Chinese language. 


Mr. Alabaster (report of 1875) declares that “the Mixed Court has been prodactive of immense ad- 
vantages,” but that it is far from perfect, chiefly for the following reasons :— 
I.—** The absence of a definite Code of law.” 
IL—* The unsatisfactory nature of the punishments.” 


IIl.—** The want of permanence in the officer attached to it, and the dependant position of the 
In regard to a Code of law, Mr. Alabaster alleges that the Penal Code of China, while “ suited to 
“ the conditions of ordinary Chinese life, must fail utterly in a mixed community like that of the settle- 
“ ment,” and instances the facts that “ wrecking is considered by the Chinese quite justifiable ;” “ forgery 
“ig only venial ;” “ receiving stolen property is no offence at all ;’ while “ petty assault” is visited almost 
Se 
In regard to the punishments, he declares that “ it is scarcely too strong aiete to say that they 
« reflect discredit on all concerned, whether the authorities who authorize them, the officers who inflict 
“them, or the public who permit them.” 
In regard to the want of permanence, he alleges that the foreign Assessors are frequently changed, 
and that the officer who so acts should ‘look forward to it as his career in life,” 


He advises :—= 


ist.—That the Chinese should be urged to adopt the ‘‘ Code Napoleon,” or better still, the “ Indian 
“ Criminal Code,” as the basis of the classification of crime and the measure of its punishment ; or, 
at least that “‘ graver cases should be tried more formally and deliberately, the prisoner being com- 
‘‘ mitted for trial as in European countries, and the exact’ natare of the charge to be brought care- 
“fully considered before the trial.” 


2nd.—That a jail be established on the mode] of those used at Alipore and elsewhere in India, 
in which “the criminal is considered simply as a subject for a course of treatment under which the 

 aneaene ote ee aeiaing De eae NS alely wang be 60 Siepeted fet be becomes a valuable 
“ member of society.” 


8rd.—That a permanent Assessor be one by concerted action of the Chinese and Foreign 
Governments interested. 


4th.—That it is very desirable ‘‘ to make the Magistrate more independent,” and that « the cons 
“ flict of jurisdiction between him and the District Magistrate should be set at rest, and, to this end, 
“that the settlements should be erected into a distinct Chinese jurisdiction.” 


The report of Mr. Gardner (1878) is the fullest of the series (some of the others deal, in fact, only 
with special points), and is very interesting indeed. . It = er on the criminal side, into three parts, 
in which are considered :— UN 

lst.—The police system at Shanghai, as established and controlled by the Foreign Municipal Body, 
to which Mr. Gardner gives merited commendation. | 
2nd.—The Code of laws enforced, in which connection he declares that the Penal Code is taken as 
“a guide, the sentences being carefully proportioned to the offences,” and 
3rd.—The penal discipline used, which, like Mr. Alabaster, he pronounces “ very unsatisfactory 
indeed.” He urges, at great length, the establishment of a general prison. 


On the Civil side Mr. Gardner states that the Magistrate is “not a commissioned officer ; he is simply 
a servant of the Taotai, his rank is inferior to that of many merchants, and some shopkeepers ; defendants 
and witnesses of wealth and position coolly ignore his summoness.” A second defect, in his opinion, “ is 
the absence of fees which results not only in. a great deal of vexatious litigation and contumacy, but 
throws upon the Court the labor of discovering the issues to be adjudicated upon.” 
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Scattered through the various reports are allegations that offenders who are sent to the District 
Magistrate for trial generally appear upon the streets in a day or two, and that those who are sentenced 
by the Mixed Court Magistrate to the bamboo, the cangue, or confinement, frequently evade the punish. 
ment to which they have been sentenced. In civil matters, the payment of judgments is generally sought 
to be enforced by imprisonment, but judgment debtors are not held if they fall ill, and whether as the 
result of the very bad sanitary condition of the prison, or of “mild poisons taken for the purpose,” they 
often fall ill and escape further difficulty. 


Notwithstanding the very unsatisfactory exhibit which is thus made of the Mixed Court, it is due to 
the Magistrate who has presided over it since its inception in 1864, to say that not only the various officers 
whose reports have been quoted from, but the public generally, give him credit for great industry, and 
large measure of honesty, and that, in particular, he has given abundant proofs of his good disposition by 
the enforcement of Municipal Ordinances. I think that he has never failed to sustain efforts to suppress 
gambling, etc., to promote sanitary conditions, and to enforce taxation, while upon more than one occa- 
sion he has rendered valuable assistance in promoting the opening of streets and other works of an extra- 
ordinary nature, His patience, too, has sometimes exceeded that of his foreign coadjutors, while, if he 
has ever appealed to native prejudices in order to win popularity, the instances have never been so marked 
as to attract public notice. Considering his origin, which was very humble, and the great difficulties 
which he has had to encounter, he has done very well, and enabled us to declare in a very positive way 
that the so-called Mixed Court has been a very useful institution, and that it should be sustained and 


strengthened. 


Upon the several points advanced, I remark, as follows:—The grade of Sub-Prefect provided for in 
the Mixed Court Rules as established by the Foreign Office in 1868, appears to be satisfactory. A Sub- 
Prefect (Tung Chi), daly qualified, is an officer of the fifth grade, while a District Magistrate (Chih Hsien) 
is an officer of the seventh grade. (Mayer's Chinese Government, secs. 282-289). It is to officials of the 
grade of Prefect, Sub-Prefect, and Magistrate, but notably to the latter, that the primary —— of 
justice in China is committed. 


It would seem, however, that a Sub-Prefect may be commissioned from Peking or in the provinces, 
that his status is greatly affected accordingly, and that the Magistrate of the Mixed Court, holding, as 
he does, a seal issued by the Provincial Government, is not regarded altogether as the equal even of his 
colleague, the District Magistrate. 


The Foreign Office, in making the Rules of 1868, intended, no doubt, that this should be the fact, 
for in the fourth rule they have distinctly declared that all grave offences ‘‘ punishable by death or the 
‘‘ various degrees of banishment, where by law a local officer with an independent seal would send up 
‘‘ the case for revision to the Provinvial Judge,” shall be reserved for the jurisdiction of the District 
Magistrate. 2 


While it is not possible for the writer to know what administrative difficulties may lie in the way 
of commissioning the Mixed Court Magistrate directly from the Capital and of placing in his hands, as 
an officer of greater rank than the District Magistrate, the jurisdiction now reserved to the latter by the 
rules, it would appear to be the measure best adapted to improve the condition of the Court, and the 
one which would meet with the least resistance on the part of the Government. 


I should propose, then, that our efforts be directed, in the first instance, to secure for the Mixed 
Court Magistrate the actual rank and authority of a Tung Chih, or Sub-Prefect. 


The abolition of the fourth rule would follow, I suppose, as a matter of course, but as an alternative, 
it might very well be asked, at least, that, in the graver cases contemplated, the District Magistrate and 
the Mixed Court Magistrate should act together, the latter as senior member of the Court; and that all 
trials should take place in the Yamén of the latter, and in accordance with the bine already prescribed 
by the Foreign Office. 


The rank and authority accorded to the Magistrate by pane him a proper commission would, 
probably, remove many of the difficulties which have been encountered on the civil side of his Court, 
and it does not seem necessary to ask for any amendment of the Rules in that direction, unless it be to 
abrogate the clause of the sixth rule which provides that all civil decisions shall be submitted to the 
Taotai. A provision under which either side may appeal (to the Taotai, the case on appeal) to be heard 
by the Taotai and Consul sitting together, would appear to be more practical. 


> 


B 
It is always to be remembered that the Intendant of Circuit (Taotai) resides at Shanghai, that his 
jurisdiction is far broader than that of a Prefect or Magistrate, and that he cau always be called upon to 


issue writs of an extraordinary sort, or to take any action which may be outside the authority of the 
Magistrate. 


As to the failures of the Penal Code, it is to be said, I think, that we cannot well appeal to the 
Government to undertake the general revision of that ancient and much revered body of laws. It is the 
less necessary to do so, because, however high may be its place in the Chinese system, the local Magis- 
tracy do not appear to observe its provisions with any very great degree of care; each Magistrate, in point 
of fact, seems to proceed according to his own ideas of justice, doubtless with some genersl regard for the 
Code, but with no great pains to measure his punishments by a strict adherence to its provisions, Mr. 
Gardner says that the Code “is studied only as a guide,” and that “its severe enactments are never carried 
out in their entirety by any Chinese Court.” Mr, Alabaster, while complaining that “receiving stolen pro- 
perty is no offence at all by the Code,” points out that ‘‘it is not the common offence it was before 
some of the chief offenders were sentenced to the chain-gang.” 


The Penal Code may fail in many instances, therefore, but the fact may not interfere with justice. 
Should it prove to do so, there is no reason why we should not point out the given failure to the Govern- 
ment, and we should probably accomplish more in this way than by questioning the merit. of the whole 
system. 

An essential feature of the Code is the penal discipline laid down in it, and I feel no surprise in 
this connection at the strictures so freely indulged in by Messrs. Alabaster and Gardner. The cruelties 
which it sanctions are known to all of us, but it has fallen to the Assessors who have sat in the Mixed 
Court to witness them. The effect so produced will be indicated when I state that in one instance where 
a countryman of my own complained that the bambooing administered to some persons, who had 
committed an almost deadly assault upon him, was a farce, I urged him to attend at the Court himself, in 
order to witness the punishments, and the result was that he begged the Court to remit some part of the 


sentences, 


It is nevertheless true that the system is, in the language of Dr. Yates, “ essentially Chinese,” and 
that we cannot hope to work out the reform of it by any representations which we may make to this 
Government. Change will come about in the course of time, doubtless, as the result of the Letter educa- 
tion of the members of the official and literary classes, and the special efforts of individuals of their own 


race. The Chinese must tread the paths which we have trod, and we need not despair of their doing so | 


when we go back even a few scores of years in the etperience of our own governments and remember the 
barbarities which were practised in the nanfe of justice, aud the neglect of all better ideas of administration 
which characterized the prisons on both sides of the Atlantic. 


The foreign community at Shanghai deserves great credit for much that it has done to instile 
favorable impressions of Western administration into the minds of the Chinese of that great emporium. 
No native city of the Empire can compare with it; whether we have regard to the condition of its 
streets and sewers, to its regard for sanitary measures, or to its police establishment. Justice has been 
dealt out impartially by the Courts of the several foreign nations represented there. Her Majesty's 
Government has established a prison which, in extent and in the completeness of its appointments, leaves 
nothing to be desired. The community, acting by its Municipal Council, has a prison also, intended 
primarily for the safe keeping of offenders while detained for examination, and to be presented to their 
respective Courts. In this, however, room has been found to confine native offenders under sentence, 
and, in connection with it, a chain-gang has been provided for. Further proof of the elastic nature of 
the Chinese administration is afforded by the fact that the Magistrate of the Mixed Court sentences his 


countrymen to hard labor in this gang, with as much freedom, apparently, as to the cangue or bamboo. 


“There is room for about 80 prisoners” (from the Mixed Court). “ Their maintenance is paid for 
“ out of the municipal rates.” ‘‘ They are put to labour on the roads.” ‘‘ Their health is remarkably 
‘good. The fact of having regular work to do is highly deterrent to the class of swindlers, and as 
‘« to habitual criminals, the habit of steady labour acquired often lasts a long time, and sometimes 
" effects a complete reformation of character.” ne 
There is, perhaps, & degree of danger to the Municipality created in this way. The death of a man 


while at work might cause some expression of public ill-will. The system ought, therefore, to be managed 
with much caution; and in concert with the native officials, but, carefully managed and adequately devel- 


6 


oped, it would seem to offer a very ready means of improving the penal discipline of China, so far as the 
given locality is concerned. I see no reason why, as the result of careful management, men of the 
judgment debtor class might not be committed to a Municipal prison for safe custody, and under such 
control as to assure creditors against the frequent failures of health which characterize the class. 


The occasion which exists for the preparation of a Commercial Code has been spoken of in tho 
general memorandum already submitted. For whatever reason, no one of the persons whose reports 
I have quoted, alludes to this important matter. Are we to conclude that the results given in the 
Court in Civil cases have been so satisfactory that nothing is to be desired in that direction? If 80, no 
work which our officers at Shanghai could do-would be more useful than the preparation of a series of 
reports based upon the decisions of the Court. 


The suggestion of Mr. Gardner that a tariff of fees should be provided, in order, as I understand him, 
to prevent the presentation of unimportant and vexatious matters, and to secure a more careful pro- 
cedure, and the remarks of Mr. Alabaster that a more careful and deliberate procedure is desirable, 
should receive attention upon the spot. The practice at the United States Consulate General has been 
to roquire a written statement of the matter in issue, criminal or civil, excepting in petty cases, to bo 
submitted to the Consul General, and to be, by him, referred to the Court on behalf of his national. It 
was seldom found possible, however, to secure a rejoinder or plea in answer until the parties were 
actually before the Court, and it may be said, generally, that carefulness (of procedure will be promoted, 
not so much by the establishment of rules, as by carefulness) and attention on the part of the so-called 
Assessors who sit in the Court. : 

The suggestion, which occurs more than once in the reports, that the pay and allowances of the 
Magistrate are inadequate, is, no doubt, well founded, and it may be possible to mention this matter to 
the Government here. In such case it is desirable to keep in mind the fact that the Magistrate should 
not be paid a gross sum to cover his salary and the cost of maintaining prisoners, etc. His salary and 
the pay of his secretaries, etc., as a matter of course, should be determined in advance, and the allow- 
ances for the prison, etc., should be sufficient to meet the necessary expenses actually incurred. 

To recapitulate :—In order to make the Mixed Court more efficient, to accomplish, in fact, all that 
we can reasonably hope for, at the moment, and to pave the way for still greater results in the future, 
it appears desirable :— 

L—To secure for the Magistrate an Imperial Commission as T‘ung Chih (Sub-Prefect.) 

Il.—To secure the amendment of the Mixed Court Rules so as to avoid the reference of any 
matters to the District Magistrate, or failing this, to provide for joint action of the Mixed Court and 
District Magistrate in grave criminal matters, the latter sitting in the Mixed Court in such cases. 

IIL—To urge the Government to make suitable provision for the Court, the various native mem- 
bers of it to be paid regular stipends, and an allowance made sufficient to cover other actual expenses. 

IV.—To advise our officers to use their best endeavors to secure the most careful procedure 
possible, and, to this end to urge the adoption of rules of procedare. 

V.—To encourage the efforts of the Assessors in the Court, and the onan of Shanghai to 
provide for the more satisfactory penal discipline of offenders. 

VL.—To bear in mind the occasion which exists to frame a Code for commercial issues, and to 


direct our respective officers, as @ preliminary step, to report the precedents already established by 
the Court. 


GEORGE F. SEWARD. 


Pexine, October 14th, 1879. 
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RULES FOR THE MIXED COURT AT SHANGHATL. 


Instituted 20th April, 1869, 


NOTIFICATION, 
The undersigned is instructed by H.B.M.’s Minister Plenipotentiary and Envoy Extraordinary, &c., 
&e., &e., to declare the following Rules for the Mixed Court to be in force for a — of one year from 
this date, unless otherwise ordered. 


(Signed) W. H. MEDHURST, 
H.B.M.'s Consul. 
H.B.M. Consvunats, 


Shanghai, 20th April, 1869. 


An Official having the rank of Sub-Prefect will be deputed to reside within the foreign settlement. 
He will have a jurisdiction in commercial suits and in civil and criminal cases, generally, within the 
foreign settlements. He will have an official residence, and will be furnished with the cangue, the bamboo, 
and the minor means of punishment. He will provide food and lodging [for prisoners]. 

He will decide all civil and commercial suits between Chinese resident within the settlements, and 
also between Chinese and foreign residents, in cases where Chinese are defendants, by Chinese law. He 
will be authorised to examine Chinese judicially, to detain them in custody, and to punish them by put- 
ting them in the cangue, by flogging, and by other minor punishments. 


2.— Where a foreigner is concerned in a cause to be tried, a Consul or his Deputy shall sit with the 
Sub-Prefect at the trial; but where Chinese only are concerned the Sub-Prefect shall adjudicate inde- 
pendently—the Consuls shall not interfere. 


8.— Where defendant is a native in foreign employ, the Sub-Prefect will first communicate particulars 
to the Consul [of the nationality concerned], who will.be bound to place the parties before the Court 
without attempting to screen or conceal them. A Consul or his Deputy may attend the hearing, but he 
shall not interfere if no foreign interest is involved. The servants of non-trading Consuls shall not be 
arrested unless with the sanction of their masters. 


4.—In cases where Chinese subjects are charged with grave offences punishable by death and the 
various degrees of banishment, where, by Chinese law, a local officer with an independent seal would 
send up the case for revision by the Provincial Judge, who would submit it to the high authorities to be 
by them referred to His Majesty or the Board of Punishment,—it will still be for District Magistrate of 
Shanghai to take action. 

Inquests, when needed, are to be held by the District Magistrate of — independently of the 
Sub-Prefect. 


5.—A Chinese criminal escaping to the foreign settlements can be witiineatte arrested by the Sub- 
Prefect without warrant from the District Magistrate or aid from the Municipal police. 


6.—Suits between natives and foreigners shall be decided equitably and impartially, and in accord- 
ance with Treaties. The Treaty provision is to be followed in cases where the foreigner has a Consul. 
When the foreigner has no Consul, the Sub-Prefect sitting with a foreign [Consular] Assessor shall try 
the case, submitting the decision for the consideration of the Taotai. Should either party to a case be 
dissatisfied with the Sub-Prefect’s decision, application for a new trial can be made to the Taotai or to 
proper Consul. : 


7.—Foreigners, who may be charged with any offence, if represented by Consul on the spot, shall 
be dealt with by them as the Treaties provide. Unrepresented foreign offenders will be tried and sentenced 


by the Sub-Prefect, the finding being submitted for the Taotai’s approval, who will consult with some 
Treaty Power Consul on tha subject. Where the oflenders are Chines, the Sub-Prefect will inflict the 
proper legal pouishment. f 
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Prefect,-as also a foreigner or two for general purposes, by also foreign offenders having no Consul 
si ba Lobel to Wleh dr kag ts cular Wd CGO ) are to be drawn from the Taotai 
monthly. Acta of extortion or annoyance on the part of any of the employés shall be severely punished 

9.—The Bub-Prefeet'shall kéep » daily cortified record of arrests made ind cases tried,” giving the 
names of the parties arrested and the grounds of decision in each case, This shall be open to 
the inspection of the superior authorities. Should the Sub-Prefect be inefficient or notorious, he will be 
denounced and removed from office, another being appointed in his place. 


10.—When the Sub-Prefect has tried a case, should it be ascertained that plain 
or exaggerated, said plaintiff, whether native or foreigner, shall on ‘conviction bé 1 


Profect in accordance with Rules which will be jointly drawn up by the Sub-Prefect and 
submitted for the Taotai’s approval,and in the interests of justice, native and foreigner, 
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NOTE. 


The observations contained in the following paper are based 
upon experiences of the past six years, five of which I have spent 
as United States Consul at Amoy, and one, the last, as a practitioner 
in the courts of Shanghai. They are necessarily crude in form: 
one whose profession calls for the study of fourteen different systems 
of laws, written in as many languages and administered by as many 
courts, can have but little time for dressing his thoughts in 
polished English, or rounding off the rough and blunt points. 
While I have tried to refrain from personalities and partizanism, 
Ihave endeavoured to avoid that vagueness which is the habit of 
people who either have no well-defined opinions, or are so timid 
about expressing them that nobody ever suspects them of having 
any. My object is to call the attention of Mandarins, Ministers and 
Consuls, and others concerned in and for China, to what I believe 
to be @ great need in this country--an International Court for 
the trial of mixed causes. 

J. J. Henperson. 


Shanghai, China, October 29th, 1879. 
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AN INTERNATIONAL COURT FOR CHINA. 


When the States of Christendom came to settle the provisions 
for establishing and carrying on commercial relations with ;China 
they thought it necessary to 0a yeti a concession of certain of the 
powers of sovereignty which are usually reserved to themselves by 
independant nations. The late Caleb Cushing, lawyer, statesman 
and diplomat, negotiator of the first treaty between China and 
the United States, shortly after his visit to this country in 1844, 
described the situation as follows : 

“The states of Christendom are bound together by treaties i 
which confer mutual rights and prescribe reciprocal obligations. 
They acknowledge the authority of certain maxims and if 


received rome, Barner by common consent, and called the law of ; 
nations , but which, not being fully acknowledged and observed by A 
the Mohammedan or pagan states, which er the greater part of " 
the globe, is, in fact, only the international law of Christendom. Y 


Above all, the states of Christendom have & common origin, a 


pan 2 religion, a common intellectuality; associated by which a 
common ties, each permits to the subjects of the other, in time of peace, | ' 
ample means of access to its dominions for the purpose of trade, q 


full right to reside therein, to transmit letters by its mails, to travel 
in its interior at pleasure, pig See highways, canals, stage-coaches, 
steamboats, and Salinead of the country as freely as the native - . 
inhabitants, And they hold a regular and systematic intercourse ~ — 
as governments, by means of diplomatic pe yo of each, residing in a 


the courts of the others, respectively. All these facts impart to the ‘ 
states of Christendom many of the qualities of one confederated : 
republic. 

“ How different is the ngs of things ont of the limits of 
Christendom ! From the the Asia and Africa, individual 


Christians are utterly exe ded, & the sanguinary barbarism " 
of the inhabitants, or by their rb Gh bigotry, or be te narrow- G 
minded policy of their toluae To their courts, the ministers “ 


of Christian governments have no means of access except by force, i 
and at the head of fleets and armies. As between them and us, there ; iy 
is no community of ideas, no common law of nations, no interchange 4 
of good offices ; and it is only during the present that i 
treaties, most of them imposed by force of arms or by terror, have 4 
begun to vige f down the great Mohammedan and pa governments ¥ 
into a state of inchoate peaceful association with ‘Christendom. ” ‘ 
_ According to the Chinese, China was “the Middle Kingdom ” uf 
and her people were men, while all outside of her dominions were — 4 


barbarians, unworthy of the recognition or association of men. Her i 
eee rere eee ae vase \ 
exhibiting the very refinements of cruelty 


Soe eit, See ke, fe cal ARO fort 1b Pins x et aks et 4 oy See ae eS oy the ITNT oC i iMag a SS eae 

itt 3 a ars TR Bi Ky a as py LR oe Ge ct 5th AS ee be eee) ease ey Ss RAE LM fy Sieg SERS bot ous 2 EM 5 Taek ew: ce a 
2 na Sau Mattes or “aly a A aL ey ee hee ‘py, 1-4 SPARE a, eet oa Sy tar a ead Poxit ag as aia Ota a a 
EM Ee AO Ce a SS PMS ME Re RUMEN PRG oo CE EASY STR EAM RE EMO BE) jel er Ras Re aemereT 


oe 


of men were sometimes pulled out by the roots to extort confessions 
of guilt, and when convicted, they were often either starved or put 
to death by the “slicing process.” Indeed all the imaginary horrors 
of the Buddhist hell were introduced into the experiences of life 
on earth. Her civil code was little or no better. It was charged 
that perjury, bribery and “the laws delays’ corrupted and obstructed 
every avenue to civil justice. We were unwilling that our people 
accused of crime should be tried by native courts or according to 
Chinese laws, or that civil cases to which we were parties should be 
determined by them. Hence, we not only insisted upon having the 
rights of legation, of trade and travel in the country, but we 
demanded, and China conceded to us, the exclusive power to try and 
punish, according to our own laws, people of our respective nations 
who were charged with the commission of offences against law 
within the boundaries of her empire, a joint voice with the native 
courts in the determination of controversies between natives and 
foreigners which could not be amicably settled otherwise, and the 
right to regulate among ourselves, without interference on the part 
of China, disputes between foreigners of different nationalities. 
The following is the English text of some of the treaty provisions on 
this subject : | 


AMERICAN TREATY OF 1858. 


“Art. XI.—All citizens of the United States of America in 
China, peaceably attending to their affairs, being placed on a 
common footing of amity and good-will with subjects of China, 
shall receive and enjoy for themselves and everything appertaining 
to them the protection of the local authorities of Government, who 
shall defend them from all insult or injury of any sort. If their 
dwellings or property be threatened or attacked by mobs, incen- 
diaries, or other violent or lawless persons, the local officers, on 
requisition of the Consul, shall immediately despatch a military 
force to disperse the rioters, apprehend the guilty individuals, and 
punish them with the utmost rigour of the law. Subjects of China 
guilty of any criminal act towards citizens of the United States 
shall be punished by the Chinese authorities according to the laws 
of China, and citizens of the United States, either on shore or in 
any merchant vessel, who may insult, trouble, or wound the persons 
or ms sete: property of Chinese, or commit any other improper act 
in China, shall be punished only by the Consul or other public 
functi thereto authorized, according to the laws of the 
States. Arrest in order to trial may be made by either the Chi 
or the United States authorities. ) | 


[ 5 } 


redress by representation through the Consul, or by suit in the 
Consular Court ; but neither government will hold itself responsible 
for such debts. 


Art. XXVII.—AIl questions in regard to — whether of 
property or person, arising between citizens of the United States in 
China, shall be subject to the jurisdiction and regulated by the 
authorities of their own government; and all controversies occurri 

in China between citizens of the United States and the subjects o 
any other government shall be regulated by the treaties existing 
between the United States and such governments respectively, 
without interference on the part of China. 


Art. XXVIII.—If citizens of the United States have especial 
occasion to address any communication to the Chinese local officers 
of government, they shall submit the same to their Consul or other 
officer, to determine if the lan be proper and respectful, and 
the matter just and right, in which event he shall transmit the same 
to the appropriate authorities for their consideration and action in 
the premises. If subjects of China have occasion tb address the 
Consul of the United States they may address him directly, at the 
same time they inform their own officers representing the case for 
his consideration and action in the premises; and if controversies 
arise between citizens of the United Btates and subjects of China, 
which cannot be amicably settled otherwise, the same shall be 
examined and decided conformably to justice and equity by the 
public officers of the two nations, — in conjunction. The 
extortion of illegal fees is expressly prohibited. Any peaceable 
persons are allowed to enter the Court in order to interpret, lest 
injustice be done.” 


BRITISH TREATY OF 1858. 


“Art, XV.—All questions in regard to rights, whether of pro- 
perty or person, arising between British subjects, shall be subject 
to the jurisdiction of the British authorities. 


Art. XVI.—Chinese subjects who may be guilty of any criminal 
act towards British subjects shall be arrested and punished by 
Chinese authorities according to the laws of China. 

_ British subjects who may commit any crime in China, shall be 
tried and punished by the Consul, or other public functionary 
authorised thereto, according to the laws of Great Britain. _ 
ra ustice shall be equitably and impartially administered on 
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FRENCH TREATY OF 1S58. 


“Art. XXXV.—When a French subject. shall have complaint 
to make or claim to bring against a Chinese, he shall first state his 
case to the Consul, who, after having examined the affair, will 
endeavour to arrange it amicably. In the same manner when a 
Chinese has to complain of a French subject, the Consul shall 
uttentively hear his claim and endeavour to bring about an 
amicable arrangement. But if in either case this be impossible, 
the Consul shall require the assistance of a competent Chinese 
official, and these two, after having conjointly examined the affair, 
shall decide it equitably. 


Art. XXXVII.—If Chinese become in future indebted to 
French captains or merchants and involve them in loss by fraud or 
in any other matter, the latter shall no longer avail themselves of 
the combination which existed under the former state of things; 
they may address themselves only through the medium of their 
Consul to the local authority, who shall neglect nothing, after 
having examined the affair, to compel the defaulters to satisfy 
their engagements according to the a of the country. But, if 


the debtor cannot be found, if he be dead, or bankrupt, and is not 
able to pay, the French merchants cannot claim as against Chinese 


authority. 


In case of fraud or non-payment on the part of French 
merchants, the Consul shall, in the same manner, afford every 
assistance to the claimants, but neither he nor his government shall 
in any manner be held responsible. 


Art. XXXVIII.—If unfortunately any fight or quarrel occurs 
between French and Chinese subjects, as also if during the course 
of such quarrel one or more persons be killed or wounded, by 
fire-arms or otherwise, the Chinese shall be arrested by the Chinese 
authority, who will be responsible, if the charge be proved, for their 
punishment according to the laws of the country. With regard to 
the French they shall be arrested at the instance of the Consul, who 
shall take the necessary measures that they may be dealt. with in 
the ordinary course of French Jaw in accordance with the forms 
and practice which shall be afterwards decided by the French 


Government. 


The same course shall be observed in all similar circumstances 
not enumerated in the present convention, the principle being that 
for the repression of crimes and offences committed by them in 


China, French subjects shall be dealt with according to the laws 
of France. | 


Art. XXXTX.—Disputes or differences arising between French 
subjects in China shall, equally, be settled by the French authorities. 
It is also stipnlated that the Chinese authorities shall not in any 
manner interfere inany dispute between French subjects and other 
foreigners. In the same way they shall not exercise an emery 
over French véesels; thise ate responsible only to the : 
authorities and the captain. | eee At ae 
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PRUSSIAN TREATY or 1861. 


“Art. XXXV.—Any subject of any of the contracting German 
States having reason to complain of a Chinese, must first proceed to 
the Consular Officer and state his grievance. The Consular Officer 
having inquired into the merits of the case, will endeavour to arran 
it amicably. In like manner, if a Chinese have reason to complain 
of a subject of any of the contracting German States, the Consular 
Officer shall listen to his complaint and endeavour to bring about a 
friendly settlement. If the dispute, however, is of such a naturo 
that the Consul cannot settle the same amicably, he shall then 
request the assistance of the Chinese authorities, that they may 
conjointly examine into the merits of the case, and decide it equitably. 


Art. XXXVII.—Whenever a subject of His rp ee of China 
fails to discharge the debts due to a subject of one of the contracting 
German States or fraudulently absconds, the Chinese authorities, 
upon application, by the creditor, will do their utmost to effect his 
arrest and to enforce payment of the debt. In like manner the 
authorities of the contracting German States should do their utmost 
to enforce the payment of debts of their subjects towards Chinese 
subjects, and to bring to justice any who fraudulently abscond. But 
in no case shall either the Chinese Government or the governments 
of the contracting German States be held responsible for the debts 
incurred by their respective subjects. 

Art, XXXVIII.—Any subject of His Majesty the. Emperor of 
China, having committed a crime against a subject of one of the 
contracting Nancas States, shall be apprehended by the Chinese 
authorities and punished according to the laws of China. In like 
manner, if a subject of one of the contracting German States is 
guilty of a crime against a subject of His Majesty of China, the 
Consular Officer shall arrest him and punish him according to the 
laws of the state to which he belongs. 


Art, XXXIX.—All questions arising between subjects of the 
contracting German States in reference to the right of property or 
person shall be submitted to the jurisdiction of the authorities of 
their respective states. In like manner will the Chinese authorities 
abstain from interfering in differences that may arise between 
subjects of one of the contracting Geman States and foreigners. | 

The treaties between China and other Christian states are 
similar to these in their provisions on the subject of jurisdiction. 

It may be interesting in this connection to see the provisions of 
the treaty between China and Japan on the same subject. The 
reasons for the mutual concession by each of these governments of 
judicial powers to the Consuls of the other in cértain cases are not 
80 apparent. It will be observed that no provision is made for the 
determination of controversies between Japanese and other foreign- 
ers in China, or between Chinese and other foreigners in Japan, 
Such cases, I presume, would be regulated by the treaties existii 
Letween these governments respectively, and Christian states. 
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JAPAN TREATY OF 1871. 


“Art. I[I.—The system of government and the penal enactments 
of the two governments being different from each other, each shall 
be allowed to act in entire independence. There shall be no 
interference offered, nor shall requests for innovations be obtruded. 
Each shall aid the other in enforcement of the laws, nor shall either 
allow its subjects to entice the people of the other country to commit 
acts in violation of the laws. 


Art. VIIT.—At the ports appointed in the territory of either 
government, it will be competent for the other to station Consuls 
for the control of its own merchant community. All suits in which 
they (the Consul’s nationals) are the only parties, the matter in 
dispute being money or property, it will fall to the Consul to 
adjudicate according to the law of his own state. In mixed suits, 
the _— having been laid before the Consul, he will endeavour, in 
the first instance, to prevent htigation by friendly counsel. If this 
be not possible, he will write officially to the authority, and in 
concert with him will fairly try the case and decide it. re acts 
of theft or robbery are committed, and where debtors abscond, the 
local authorities can do no more than make search for and ap 
the guilty parties. They shall not be held liable to make 
compensation. 

Art. IX.—At any of the ports appointed, at which no Consul 
shall have been stationed, the control and care of the traders 
resorting thither shall devolve on the local authorities. In case of 
the commission of any act of crime the guilty party shall be 
apprehended, and the particulars of his offence communicated to the 

usul at the nearest port, by whom he shall be tried and punished 
according to law. 


Art. X.—At the ports named in either country, the officials 
and people of the other shall be at liberty to engage natives for 
service, or as artisans, or . attend to commercial business. The 

rsons so engaged shall be kept in order by the person so engaging 
heat who shall not allow renee perpen ns of fraud under 
any pretext. Still less shall he give rise to cause of complaint by 
giving ear to statements advanced from illicit motives. In the case 
of any offence being committed by any 1 employed in the 
manner above mentioned, the local authority shall be at liberty to 
apprehend and punish the delinquent. The employer shall not 
favour or protect him. pice 


ts as aforesaid shall wtb i derevidh one yt vom 
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reside, nor to obtain local registration and compete at the literary 
examinations, lest disorder and confusion be produced. 


Art. XIII.—If any subject of either power connect himself at 


any of the open ports with lawless offenders for purposes of robbery ~ 


or other wrong-doing, or if any work his way into the interior and 
commit acts of incendiarism, murder, or robbery, active measures 
for his apprehension shall be taken by the proper authority, and 
notice shall at the same time be given without delay to the Consul 
of the offender's nationality. Any offender who shall venture, with 
weapons of a murderous nature, to resist capture may be slain in the 
act without farther consequences ; but the circumstances which have 
led to his life being thus taken shall be investigated at an inquest 
which will be held by the Consul and the local authority together. 
In the event of the occurrence taking place in the interior, so far 
from the port that the Consul cannot arrive in time for the inquest, 
the local authority shall communicate a report of the facts of the 
case to the Deak | 
When arrested and brought up for trial, the offender, if at a 
rt, shall be tried by the beiat aalieeitie and the Consul ee 
n the interior he shall be tried and dealt with by the local anu ity 
who will officially communicate the facts of the case to the Consul. 
If subjects of either power shall assemble to the number of ten 
or more to foment disorder and commit excesses in the dominions of 
the other, or shall induce subjects of the other therein to conspire 
with them for the doing of injury to the other power, the authorities 
of the latter shall be free at once to arrest them. If at a port, their 
Consul shall be informed, in order that he may take part im their 
trial. If in the interior, the local authority shall duly try them, 
and shall officially communicate particulars to the Consul. In 
either case capital punishment shall be inflicted at the scene of the 
commission of the offence. 


Other clauses provided for the appointment of diplomatic and 
consular officers by the various treaty states and the exercise by 
them of the judicial powers ceded to these states respectively ; rules 
were made by their legislative or executive departments for execut- 
ing these powers; the minisfers and consuls, missionaries and 
merchants of Christendom came, and for nearly halfacentury they 
have been struggling to bring China into the great family of 
nations, to christianize her people, and to open up her broad domain 
to foreign commerce. Whatever success has been achieved in other 
respects, it is safe to say that as a system for the adjustment of civil 
cases arising under these treaties, the arrangement made has proved 
a failure. This can but be apparent to any one who has long been 
accustomed to observe its practical workings as frequently inter- 
preted and usually administered by the several officers exercising 
the ceded jurisdiction under the various conflicting and inappro- 
séme new and different system for the administration of civil 
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justice in cases between foreigners and natives, and between 
foreigners of different nationalities, can not be doubted. Jt may not 
be necessary to make any material change in the way of fanda- 
mental provision—no greater or different powers would seem to be 
needed by any of the governments interested ; but regular judicial 
tribunals, with powers and duties commensurate with the neces- 
sities of the situation certainly laid down and defined, an estab- 
lished rule of decision for all cases of conflict of laws, and a code of 
procedure that willenable the tribunals to effectuate their judg- 
ments, is a necessity to our present commercial condition in China. 


The communities of the open ports, composed mostly of 
natives, embrace people of nearly every nationality under the sun. 
They have a common interest in all that pertains to an immediate 
social and commercial intercourse. Together they carry on a ; 
foreign trade already of the annual value of near $200,000,000, and 
rapidly increasing. The amount of foreign capital employed in 
China is alone estimated at $250,000,000. The port of Shanghai 
affords a sufficient illustration of our general condition. It contains 
a foreign population of at least 2,000, all of which is engaged in 
direct trade with the natives. In commercial importance it ranks 
fifth among the great emporiums of the world. Fourteen different 
courts, administering as many systems or_sub-systems of laws, adju- 
dicate their differences according to the law of the defendants’ 
nation. 

The most important class of civil cases that come up for adjust- 
ment under these treaties are those between Chinese and foreigners; 
next are those between foreigners of different nationalities; and 
lastly those wherein fereigners of the same nationality are parties. 
But it is scarcely possible for a cause of any commercial importance 
to arise that does not contain some mixture of parties—some element 
of internationality that renders imperfect the exclusive jurisdiction : 
of any one of the treaty courts. : 

In one-half the cases between natives and foreigners, it may be 
assumed, accident, fraad, or breach of contract has placed the former 
in the advantageous but otherwise unmeritorious position of defen- 
dant—in possession of the subject of controversy. With a singular 
forgetfulness of the essential consideration that moved the states of — 
Christendom to demand the concession of a joint voice in the deter- 
mination of dispates between natives and their own people respec- 
tively—the consideration that the native courts and laws were 80 
objectionable to us that we were unwilling that suits to which our 
people were patties should be decided by them—many forei | 
qilicers in China are disposed to construe away all our - important . 
cuncessions on this subject. Dierequting the obvious meaning of | 
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the language of the treaties and following a rule which is only 
applicable among Christian states which practice substantially the 
same principles in the administration of civil justice, and which 
from necessity, exercise absolute and exclusive jurisdiction in all ‘ 
suits against persons within their respective territories, they hvld, 
on the one hand, that oar ministers and consuls in China have only 
a right to be present at the trial of suits between foreigners and 
natives wherein the latter are defendants and watch proceedings on 
behalf of their countrymen, leaving it to the native officer to decide 
the cases; and on the other, that each of the foreign courts is a : 
separate and independent tribunal, with the exclusive power to i 
dispose of all suits between people of the state to which it belongs ‘ 
and others where the former are defendants, according to such laws 
as that state may prescribe. 
No doubt this doctrine is in a PS measure due to the disposi- 
tion which is manifested by some foreign officers to maintain for 
their people the attitude of complete and perfect exterritoriality in 
China—a status which was never contemplated for them by the 
treaty-makers, beyond the limits of criminal procedure and punish- 
ments.* National vanity or the contenpt which a christian consal 
affects for a pagan judge has had its share of influence in excluding 
the latter from the bench where foreigners were defendants. 
It would be difficult to say upon whom the greatest incon- 
venience and injustice of this absurd constraction falls. -Those who 
insist upon it should bear in mind that such a construction must 
operate in’ both directions or not at all, and that while, on the one 
side, as I have already intimated, the very cases wherein it was 
deemed most important that we should have joint jurisdiction are 
by it thrown back to the original, the pagan, forum, they, on the other 
side, are advocating an unjust and unjustifiable usurpation of the 
powers of sovereignty belonging to the Chinese Government which 
is well calculated to teach the astute diplomats of China that treaties 
are chiefly useful as opening wedges for encroachments upon her | 4 
sovereign prerogatives. ; 
If these provisions of the treaties mean anything they certainly | : 
give to the ministers and consuls of the treaty powers in China a = 
joint jurisdiction, with all that jarisdiction implies, along with the q 
Chinese courts, in all controversies between natives and foreigners 
which can not be amicably settled otherwise. This is as plain as 
that these same officers, by these same treaties, are given exclusive 
criminal jurisdiction over their countrymen in cases occarring in 
China, and far plainer than that any of them have exclusive authority 
< Cetermine contested cases bet ween Chinese subjects and foreigners. 


SYOpp. Atty. Gen. US. 601. 
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T am not aware that the voluntary appearance of a party as plaintiff 
before a court of special and limited jurisdiction has ever been held 
to give jurisdiction to such a court. 

But this construction of the treaties is not by any means 
followed in strictness, even by those who insist upon it as the true 
one. Many consuls who most strenuously oppose the right of 
Chinese officials to sit with them on the trial of cases against their 
compatriots do not hesitate to exert all their power, through 
threats, in written correspondence, at personal interviews, and on 
the bench, to control the decision of suits by their compatriots 
against Chinese. 

The case of Duff and David against the Swatow Opium Guild, 
recently heard by the Toatai of Shanghai, very well illustrates the 
the working of the separate system of trials. Duff and David, 
two British subjects residing at Chinkiang, charged the Swatow 


Opium Guild, a large company of native opium dealers, with con- 
spiracy to prevent foreigners from selling opium at Chinkiang. 


They claimed that such a conspiracy constituted a breach of treaty, 
and alleged 12.000 taels damages to their business thfough the action — 
of the guild. The suit was understood to have been brought in 
the ‘Mixed Court” for Great Britain and China at Shanghai. 
At the heariug Arthur Davenport Esquire, H.B.M’s. Consul, oceu- 
pied the bench with the Toatai, but on being asked by one of the 
(British) counsel for the defence to explain the constitution of 
the court, declared that he only appeared as H.B.M’s. Consul, to 
watch the proceedings on behalf of the British plaintiffs, and 
directed the counsel to address themselves to the Taotai. (It was 
possibly supposed by the Consul that the Taotai would not recog- 
nize members of the profession so much despised in China and not 
hitherto admitted to the bar of a native prefectural court, But if so, 
he was doomed to disappointment, for the Taotai bore with them (or 
was bored with them) throughont the trial. The Consul and plaintiffs, 
repeatedly during the hearing, complained that intimidation was 
being practised to prevent their witnesses from testifying, and of 
numerous other irregularities in the proceedings, and finally, at 
the close of the case for the plaintiffs, upon an intimation from the 
Taotai that he had failed to discover any evidence i in support of the 
the charge against the defendants, left the court in evident disgust, 
the Consul carrying with him the exhibits which had been —— 
ted in evidence. 

However farcical the proceedings in thin sae enn: eo 
plaintiffs themselves present in court, the Consul in place on the 
judgment seat taking an active part in directing the hearing, and 
at last quietly walking off with the record when the result prov 
contrary to his wishes, his position on this occasion would scar 
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comport with the one which is customarily accorded to consuls 
who ate permitted to appear before the courts of Europe or 
America ‘‘ to watch proceedings” on behalf of their countrymen. 

The attitude of Mr. Davenport regarding the constitution of 
the court was possibly an unwilling one on his part, and was due, 
no doubt, to Queen Victoria's order in council (of March 9th, 1865) 
reducing her Consul at Shanghai to the position of High Sheriff, 
and “ vesting all her jurisdiction civil and criminal, exercisable in 
China for and within the district of the consulate at Shanghai, 
exclusively in the Supreme Court”—a tribunal created by the same 
order. ‘“‘All the jurisdiction, civil and criminal, exercisable by Her 
Majesty in China,” no more and no less, being the jurisdiction ceded 
to her by the Chinese Government in the treaty provisions before 
noticed—the exclusive power to try and punish British subjects 
guilty of offences against law in China, according to their own laws, 
and a joint voice with the Chinese authorities in the decision of 
disputes between Chinese and British subjects which could not be 
arranged amicably—it follows that he has no judicial function in 
any case. Indeed, he invariably denies having any judicial power 
when applied to by foreigners or Chinese who are weak enough to 
suppose that treaties have anything to do with matters in which 
Englishmen are concerned as defendants. | 

Inasmuch as the treaty between China and Great Britain 
makes no provision for “‘the Supreme Court” or any s1ch officers 
as a ‘chief justice” or the others who preside in it, and they act 
without eweguater or other recognition from the Chinese Govern- 
ment, this court, of course, would not be permitted by the Chinese 
officials to exercise Her Majesty's share of the joint jurisdiction in 
such a case. 

It thus happens that the Her Brittanic Majesty, in this char- 
ateristic attempt to amend the provisions of a treaty without the 
concurrence of the other party to it, bat with the intention, doubtless, 
of improving her miserable system of consular ‘courts, has put aside 
at this port, the chief advantage conferred upon her by the compact 
with China, to say nothing of any question as to the validity of 
judgments of “the Supreme Co 

When, on the other hand, tt ta vetisdabbred that that this court, acting 
under orders from Her Majesty, assumes and exercises exclusive 
original jurisdiction in all suits against British subjects at Shanghai, 
and mesne appellate jurisdiction in all those at the other open ports; 
that before any suit will be heard by this Court upon the complaint of 
a Chinaman (or a subject of any other foreign power) the plaintiff 
must deposit with the court, besides the usual heavy fees of court, 
“(RY per'cont:-on the amount sued for) a sum ranging from $500 
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downwards and liable to be increased, as security for the “costs” 
which the British defendant may incur in contesting the suit—which 
is to be tried according to his own law, in his own court, when no 
appeal from its decision will be allowed or heard save to Her 
Majesty's Privy Council in London, at a further cost of little less in 
any case than one thousand pounds sterling—it may easily be under- 
stood how nearly the ordinary Chinese suitor, necessarily ignorant of 
all foreign law and procedure, is without available redress for wrongs 
committed at the hands of a British subject. In a country where 
the courts are practically beyond the reach of a large portion of the 
population on account of the expensiveness of proceedings in them, 
and where the government itself is little given to regard the rights 
of weaker powers where its own interests or policy are involved, 
these things may not appear even strange. But to those who believe 
in respecting the rights of others and of dealing fairly and impar- 
tially with the rich and poor, the powerful and the weak, alike, they 
have the semblance of unjust usurpations of power and prerogative, 
dangerous to the very independence of the Chinese Empire. 

There are those who argue in favor of the validity of the 
Order in Council establishing H.B.M’s. Supreme Court for China 
and Japan, on the ground that, although the government of China, 
the ultimate source of all judicial power in this empire, has in no 
way authorized the establishment of such a court within its do- 
minions, or ceded to Her Majesty much of the jurisdiction which 
“the Supreme Court” habitually exercises, or consented to the 
manner in which it is exercised, ‘it is all right,” because China 
submits to it. Looking at the matter on principle, and considering 
the patient and forbearing nature of the Chinese as a race, one 
might as well say it is right to kick a Chinaman because he submits 
to being kicked, as any one knows he generally does when a 
Christian attempts such a liberty with him, so far at least, as any 
present demonstration is concerned. It by no means follows, how- — 
ever, that he any the less feels the wrong that is being imposed 
upon him, or will not attempt in some “way that is dark” to 
right it. Surely it will not teach him to believe in our boasted 
superiority in matters of law and justice, encourage him to adopt 
the ways of Christians because he thinks them more honest, or 
raise his estimate of the value of treaties. — 

Some two years since the U.S: Consuls in China were informed 
by H. E., G. F. Seward, their minister at Pekin, that the Govern- 
ment at Washington had under consideration the question whether 
its treaty with China really meant what it seemed to say regard- 
ing this matter; and rhe oy “instructed " to follow the view 
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government should be known. Mr, Cushing expressly rested his 

view on this point upon the doctrines and practice of the inde- 
pendent sovereign states of Christendom,* which I have already 
referred to, and, as I think, shown to be inapplicable to our condi- 
tion in China. Objection being made to Mr. Seward’s “instruction,” 
on the ground that it was not the province of the Minister to 
“instruct” Consuls as to their judicial duties, he declared that his 
“instruction” was not intended as an “ instruction,” but simply 
as the ‘‘opinion” of the highest judicial officer of the United States 
in China. 

What has been the result of the government's consideration, or 
what its present opinion on the question is, I am not informed. 

Until some improvement is shown in the judicial system of 
China, in my opinion, it would be dangerous to foreign interests 
here to have it understood that Chinese courts have the sole power 
to determine all suits between natives and foreigners wherein the 
former happen to be in the position of defendants. Justice has 
been defeated frequently enough by the failure of the joint courts 
to agree upon a decision—the natural consequence of a submission 
to a tribunal composed of two persons; or when the executive 
function involved has been left entirely in the hands of the native 
judge. Through bribery of yamen runners, the unsuccessful Chinese 
defendant often contrives to ‘‘ beat” the Christian plaintiff on 
the execution. 

The clauses ceding to treaty states the right to adjust contro- 
versies between their respective citizens or subjects without inter- 
ference on the part of China were supposed to confer on them all’ — 
the powers necessary for the purposes of justice in cases between ae 
foreigners of different nationalities, and indeed they have generally : 
been found sufficient. While there are no special treaties between . 
them on this subject, none are needed in order to carry out these 
stipulations. The states of Christendom have among themselves 
treaties of amity and commerce, which, as construed by the law 
and usage of nations, give to each of them the right to act com- 
pulsorily upon its own subjects or citizens at the suit of another, : 
The exercise-of this right, in obedience to international comity and ‘ 
the necessities of justice, is obligetory in all cases where. it is i 
reciprocated.t 

But now and then there is a refusal of those very courtesies y 
and acts of mutual assistance which are supposed to distinguish the a 
Christian from the Pagan in his international relations, and with- : 
out which it would be impossible for any one of the treaty powers r 
th ui omg ia< naan nanos : 
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dent sub-systems of jurisprudence, such as we have in China. The 
very object of the treaty concessions on the subject of jurisdiction— 
a desire to improve upon the pagan system—seems ta be forgotten. 

The recent case of the bark ‘““Vesuvins” against W. W. Parkin 
et al may serve as an example. This was an admiralty suit in 
personam in the U.S. Court for the Consular District of Shanghai, 
for balance of frei ght-due under charter party. Both parties to 
the suit were American. The defendants all being absent from the 
district, and sufficient of their goods not being found therein to 
satisfy the demand of the libellant, his counsel moved the U.S. 
Consul General, Judge of the court, to request the Chief Judge of 
H.B.M’s. Court at Shanghai, to endorse a warrant of garnishment 
of monies belonging to the defendants in the hands of the Chartered 
Bank of India, Australia and China, a British corporation doing 
business at Shanghai. The Chief Judge refused the request, on the 
ground that he had not the power to comply with it. Thereupon, 
and upon reference to the treaty between China and Great Britain 
the Consul General addressed a similar request to H.B.M’s Consul, 
setting forth the circumstances of the case and explaining that in 
actions in personam under the admiralty system of the United 
States, when the defendants could not be found within the district 
of the court exercising jurisdiction, the attachment of their property 
was made for the purpose of compelling an appearance, and was 
necessary to give the court jurisdiction to pronounce a final jadg- 
ment; that it would seem to follow, in view of our peculiar relations 
in and with China, that if the endorsement of the British authori- 
ties was necessary, as it was believed to be, to make such a writ 
valid and binding on a British subject, and such endorsement was 
refused, justice must in such case be defeated, unless some other 
procedure, not then contemplated, might be discovered. The 
request was that in furtherance of justice, the writ be approved 
and endorsed, or that a similar or such other order or process as 
might be deemed proper and necessary to serve the ends of justice, 
be issued or caused to be issued ; and closed with an offer on the 
part of the Consul General to perform a like service when called 
upon. No reply or even acknowledgement to this last request was 
ever received. 

But this precedent proved an awkward one for the British 
authorities. It was not long before H.B.M’s. Court had occasion to 
make an almost similar request of the U.S. Consul General. The 
latter, in refusing to comply with the request, said that while he fully 
recognized the great importance, in the interest of justice, of tho 
various courts of Shanghai, international in character, assisting 
each other in the enforcement of their several mesne and final 


[17] 


processes, and while as Presiding Judge of the U.S. Court he 
would go to the farthest limit of the true rule of comity for the 
purpose named, yet, unless that comity was reciprocal it could 
not remain effectual. , 

The Chief Judge’s inability to grant the courteous vitent of 
the U.S. Court on this occasion cannot be attributed to the omission 
from the treaty between China and Great Britain of a clause 
giving to Her Majesty a right to take part in the settlement of 
disputes between British subjects and foreigners of other nation- 
alities without interference on the part of China. Such jurisdiction 
is habitually exercised by the court over which he presides. It 
must be admitted, however, that unless the power or duty of hear- 
ing and deciding controversies can be claimed by Her Majesty as 
a “privilege, immunity, or advantage” under the “ most favored 
nation clause,” this jurisdiction does not exist in her courts in 
China, but remains with the Chinese Government. | 

The laws regulating the exercise of the ceded jurisdiction are 
as various as the treaty powers are numerous. 

In the U.S. Courts it is regulated by the Revised Statutes. 
The provision is as follows : 


“Sec. 4086. Jurisdiction in both criminal and civil matters 
shall, in all cases, be exercised and enforced in conformity with 
the laws of the United States, which are hereby, so far as is a, 
sary to execute such treaties, respectively, and so far as 
are suitable to carry the same into effect, extended, over ~— 
citizens of the United States in these countries, and over all others 


to the extent that the terms of the treaties respectively justify . 
or require. But in all cases where such laws are not adapted to the 
object, or are deficient in the provisions necessary to furnish suit- 
able remedies, the common law and the law of equity and admiralty 
shall be éxtended in like manner over such citizens and others in 
these countrivs; and if neither the common law nor the law of 
equity or admiral wes Se nor the statutes of the United States, furnish 
t 


appropriate and remedies, the ministers in those countries 
respectively, shall, by decrees and ves eo vem which shall have the 
force of law, supply such defects and deficiencies.” 


No regulations worthy of the name have ever been promulgated 
by the American Ministers for China under the authority of this 
provision, although they are much needed. One reason for this 
important omission, I suppose, ‘s that the United States have 
antdeinn hep guprenteried 0h Mekin by. 9, nae eegelle of peelieing 
such a duty, 

The Order in Council, before cited, regulates this jurisdiction 
in the British courts. 

The are that “all Her Majesty’s jurisdic- 
pag rnin cr te debe ter tae’ patel duos 

and the determination of matters in difference between British 
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admivistration or control of the property or persons of British 
subjects,—or for the repression or punishment of crimes or offences 
committed oy British subjects,—or for the maintenance of order 
among British subjects,—shall be exercised under and according 
to the provisions of this Order, and not otherwise. 

_ Subject to the other provisions of this Order, the civil and 
criminal jurisdiction aforesaid shall, as far as circumstances admit, 
be exercised upon the principles of and in conformity with the 
Common Law, the Rules of Equity, the Statute Law, and other 
Law for the time being in force in dnd for England, and with the 
powers vested in and according to the course of procedure and 
practice observed by and before Courts of Justice and Justices of 
the Peace in England, according to their respective jurisdictions 
and authorities.” | | 

In the French courts it is to be exercised according to the Code 
Napoleon ; in the German courts according to the Prussian code of 
1794, and the laws of those parts of Prussia where the code prevails, 
the civil procedure according with the code of procedure issued by 
the German Empire, and the laws of Prussia giving it effect; and so.. 
on, to the endof the list of treaty powers, with appeals to Pekin 
or San Francisco, London ‘ or Leipzic, etc., as the case may be. 

These laws in many and important respects conflict with the 
laws of China and with each other, and yet it is left to the several 
officers exercising judicial power in China to determine in cases as 
they arise what law shall be the rule of decision, the only restriction 
placed on their discretion being the treaty stipulation, seldom 
observed, that the determinations of the joint courts shall fall within 
the plastic rules of “equity.” Nearly all cases against foreigners 
being heard by the Consul-Judge alone, upon: the voluntary petition 
of a Chinese subject, or a subject or citizen of some other foreign 
power, the laws of the state to which the court belongs being better 
known, are naturally preferred by it; and it is usual to disregard 
the rules of international comity where the application of a foreign 
law would operate prejudicially to the interests of the court’s own 
people and country. The griévance on this score is great. Such a 
condition of affairs, to be consistant with itself and just to the people 
affected by it, necessitates at once an absurdity and an impos- 
sibility—a knowledge by each member of our mixed communities 
of all the laws enforced among us. Who but an Englishman can 
be presumed to know “the laws of England”—a system which 
arbitrarily separates all nature into “things legal” and “things 
equitable P” and who of any country can be presumed to know 
“the laws of the United States” concerning that great body of 
matters which are regulated by the thirty-eight sovereign states 
If any man should be fortunate enough to possess the knowle 


necessary to meet the requirements of the latter case, he would find 
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it of but’ little use in one of the courts of the United States in 
China. Both the law and procedure under the Act of Congress 
quoted are as far from accordance with “the laws of the United 
States,” including the great principles of the Constitution, which 
are the very foundation of those laws, as are those of the most 
absolute monarchy in Europe, and in the majority of cases, the 
exercise of the jurisdiction conferred is but little nearer being in 
conformity with those laws. 
These conflicts often arise out of efforts on the part of foreign 
judicial officers to give effect to the bankruptcy laws of their 
respective states. The Chinese have no bankruptcy system of their 
own. So far from it that with them the son is responsible for the 
debts of the father. But the bankruptcy laws of Great Britain, the 
United States, and some other foreign states, have been enforced at 
the open ports with a shameless disregard of the rights of Chinese 
subjects and others. The facility with which insolvent British 
subjects are discharged from their debts and the unscrupulous care 
with which the securities of other people have been taken and 
distributed amongst British creditors, have long been subjects of 
scandal among natives and foreigners alike. To a Chinaman who 
has been taught that bankruptcy means hopeless ruin, and inability 
to pay one’s debts endless imprisonment, these things are difficult to 
understand, and are the cause of much disaffection. 
Statutes of limitation are unknown in China, and yet such 
laws having relation to the remedy, and the remedy being pursued 
according to the /éz fori among the independent sovereign states | 
of Christendom, Chinese suitors are not unfrequently surprised, 
when too late, to learn that a claim, otherwise lawful, will 
not be enforced by a foreign judicial officer to whom he has 
applied for redress, because the action is barred by the statutory 
limitation which prevails in some foreign state of Europe or 
America. 
In the British and American courts many important cases are 
wholly unprovided for. British Consuls in China have no jurisdic- 
tion in admiralty. In cases of collision and others occurring at the ae 
open ports, great inconvenience sometimes arises from the want of 
authority in some one to issue summary admiralty process in rem 
Or in personam. 4 
United States Consuls have jurisdiction in cases of contract i 
only at the port where the contract was made, or was to be 
executed, and in tort, only at the place where the injury 
complained of was sustained. It must follow that when a party 
defendant has gone to some other port and remains there at 
the time the cause of action becomes ripe, the injured party is 
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without remedy, there being no provision for the service of the 
process of one Consular Court beyond the boundaries of its own 
district. 

Many foreign officers exercising judicial functions in China are 
mere sinologues, who have spent their lives in a vain attempt 
to master a language the acquisition of which would exclude the 
possibility of judicial fitness in them. Thata knowledge of the 
language of the people is regarded by the Chinese themselves as an 
unnecessary qualification for a judicial officer to possess may be 
inferred from the fact that, although different languages are 
spoken in every province in the empire, by the law of China 
no one can be appointed to a judicial office in his native province, 
and that Chinese judges invariably employ local interpreters to 
translate the evidence of witnesses in court. 

Other judicial consuls possess barely sufficient knowledge of | 
law, if any at all, to render them dangerous to their compatriots and 
troublesome to all others who have occasion to invoke their judicial 
aid, and make them positive obstructions to justice. 

It is encouraging to hear that the President of the United 
States has determined to appoint no man to a qediomat consulate 
hereafter who has not been bred to the law. ) 


A consul invested with judicial power sometimes finds it 
difficult to distinguish the duties of a judge from those of a com- 
mercial agent, and there is a temptation, which is not always 
resisted, in deciding cases between people of his own nationality and 
others to follow the example of Sir Alexander..Cockburn at the 
Geneva arbitration, and, even while on the bench | 88 Bike arbitrator 
and judge, to “regard himself as in some sense the representative” 
of his own country, and decide accordingly. If a Chinaman is 
plaintiff he is always expected to give judgment for defendant. 
Why not? Is he not a “foreign representative,” and is it not a 
mere matter of “Chinese against foreigners” ? 

The good dinners and other persuasives which “taipans”* and 
“headmen” are able to throw into and around “their representa- 
tive” has on occasions been suspected of tempering the justice of 
courts in China, both native and foreign; and it is not at all 
unusual for a consul to be approached privately and talked to or 
written to regarding a cause pending before him by a party thereto, 
in the absence and without the knowledge of tha other party. If 
he is an independent man and refuses to be thus degraded, he is 
accused of opposing the interests of his countrymen, and he may 
prada thas psardescdeas sb ommibndcash aperiesicre tamer oo | 
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him that he is “the representative” of some great country or other, 


and that his countrymen have a right to appeal to him for advice 
and asistance. 


The consular officers of many of the treaty powers in China 
are merchants, and often of a different nation from the one they 
represent. It is well known the Chinese Government makes serious 
objection to the recognition of such persons as consuls, especially 
where judicial matters are involved. It is not to be wondered at 
that they should dislike to occupy the bench with a man who may 
himself have been involved in a violation of the revenue laws of 
the country, or may even be indirectly interested in the issue of 
the very case in hand. 


Many other cases of inconvenience, hardship or injustice due 
to our present incongruous and imperfect arrangepient might be 


pointed out, but I forbear; to even refer to them all were an 
endless task. 


The remedy, and the only one, for all these evils is an Interna- 
tional Mixed Court, composed of judges appointed by the different 
powers concerned, with competence over all cases between natives 
and foreigners, and between foreigners of different nationalities. The 
plan upon which the International Court of Egypt is established, | 
_with suitable modifications, might be adopted. Foreign commercial 
interests in and with China are vastly greater than they are now 
or ever can be in Egypt. The Chinese judicial system is no less 
objectionable and no more likely to receive acceptable amendment 
than the Egyptian system. 

It is understood that the foreign ministers at Peking are now 
jointly considering three great questions affecting the foreign rela- 
tions of China: likin, official intercourse, and procedure in mixed 
causes. The former and the latter questions are of paramount 
importance, not only to the people and government. of China, 
but to every nation having relations with her. While the 
ministers are in the mood for reforms; would it not be well for 
them to go a step further and consider what may be done 
towards the establishment of an International Court for China? 
One of its most useful ends would be the education of the 
people of China in the principles ane practice of « our improved 
Jurisprudence. : | 

I append an interesting account of Is skate: Socata ant , 
procedure of the International Court of Egypt, from the pen of the 
Hon. George D. Batchelder, late of Saratoga Springs, N.Y., one of 
the judges of that court, taken from a late number of the “Albany 
Law Journal ; ee 
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“THE INTERNATIONAL COURT OF EGYPT. 


On January 1, 1875, there was inangurated in Egypt, in 
pursuance of a special convention entered into between the seven 

t powers, an international tribunal, or “‘jadicial organization 
or the trial of mixed processes.” 

There were established three chambers of mixed jurisdiction, 
styled tribunals of first instance: one at Cairo, the capital: one at 
Alexandria, the chief commercial city; and a third at Ismailia, on 
the Suez Canal, but since transferred to Mansoorah, the chief 
agricultural city and center of the cotton trade of the Delta: also 
a Court of Appeals at Alexandria. 

Each of the great powers, viz: the United States, England, 
France, Germany, Austria, Italy and Russia, were entitled to 
designate two members of the first instance (Supreme Court) and 
one member of the Court of Appeals. Should additional foreign 
judges be required by the necessities of service they were to be 
selected from the minor powers. This necessity has already required 
magistrates from Holland, Belgium, Denmark, Sweden, Norway, 
and Greece ; so that all the civilized governments are represented in 
the tribunals except Spain and Portugal. 

There was also instituted a “ Parquet,” at the head of which is 
a “ Procureur-General,” assisted by a suitable number of substitutes, 
or deputies. He has the right in person, or by deputy, to a seat in 
each tribunal, and is required by the Code to deliver his opinion or 
“ conclusions” in a certain class of civil and commercial cases, which 
is done by an oral address to the court after the argument of counsel 
is closed. The function of Procureuar-General, while resembling 
in some respects that of Attorney-General in the United States, 
especially in crimival proceedings, is peculiar to the courts of 
Continental Europe, and its characteristics and workings in connec- 
tion with the tribunal are a subject of considerable interest, which 
may be hereafter described. Kach tribunal is composed of sevea 
judges—four foreign and three natives. Five jadges constitate the 
quorum of a Chamber, maintaining always the same proportion 
between natives and foreigners. The presiding jadge, or president, — 
as he is designated, is, by right, accorded to foreign and is 
elected annailly by a majority vot» of bis colleagues, and aside 
from his daties as President of the Public Audiences, he is charged — 
with the general discipline of the clerks, sheriffs and other employés 


~ 


them, or by the 

which they were ac he 
compromising their honor or integrity, the Cocrt of 
& composition of the different tribunals, forming the co 
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throughout Europe, and their workings have already formed the 
subject of discussion in nunierous international gatherings, besides 
various European periodicals and journals. 

The competence of the tribunals is defined by the treaty 
as follows : | 

1. All “contestations” in civil and commercial transactions 
between foreigners and natives, and between foreigners of different 
nationalities. 

2. All “contestations” arising out of title or interest in real 
estate between all persons, even of the same nationality. 

8. The Egyptian Government, the Administration of the 
Dairas (the various private estates of the Khédive and his family) 
in all “ processes” with foreigners. 

4. The tribunals, without power to adjudicate mpon the pablic 
domain, or prevent the execution of an administrative measure of 
the Government, may adjadge, under the Civil Code, all prejudices, 
or injuries, against an acquired or established right of a foreigner, 
caused by or arising out of any administrative act. 

5. The tribunals, sabject to the usual restrictions of nationality, 
have general maritime and bankruptcy jurisdiction. 


The “Statut Personnell,” or laws of succession, marriage, 
divorce, religious privileges, guardianship of persons and of property, 
etc., are excepted from the competency of the tribunals, this 
administration remaining in case of foreigners with their consuls, 
and in case of natives with the local Cadi. 

The penal competence is limited to offenses against the 
administration of jasti-‘e; offenses against the judges, functionaries 
or employés; opposition to process, or any interference with the 
operations of the courts, in which instances the provisions of the 
Penal Code, transcribed almost literally from the French Code, are 
applicable. It has been found necessary to apply this penal quality 
frequently. : | 

The Pacha Governor of Cairo and the Prefect of Police, 
another Pacha, were each condemned to pay a heavy penalty for 
having opposed, or rather “impeded” an execution against the 
property of one of the members of the vice-royal family—an entirely 
hew and unique demonstration of justice in this country. 

The composition of the criminal court is novel and worthy of 
consideration elsewhere. It combines the jury and magistrates 
into a tribunal in which both elements are merged, at the same 
time maintaining the best qualities of each. Three jadges and four 

assessors” or jurors - ed from the resident “ notables ’’) 
constitute the court. y hear the evidence und arguments, 
deliberate together, fix the sentence, which is determined by a 
majority, and pronounced at once by the presiding judge. 
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were submitted to and approved by the different powers, before 
being promulgated in this country. 


The law is sub-divided as follows: 

Code Civil, 

Code of Commerce, 

Code of Commerce, Maritime, | 

Code of Precedure, Civil and Commercial, 
Code Penal, 


Code of Criminal Instruction (for the preliminary examination 
of criminals and the investigation of crimes). 

The Codes comprehend every department of affairs, defining 
clearly each profession or occupation, and prescribing rules for 
their government. 

e Statut Personnel,” which is excluded from the competence 
of the mixed courts, will be interesting to examine hereafter. 

The Code of Procedure is very simple and is followed in prac- 
tice in the most literal manner, the interpretations of French 
jurisprudence, which are adopted, are all in favor of a strict con- 
struction which has the merit of rendering its meaning certain, 
bat is, according to the light of the American system, narrow and 
illiberal, and often works serious hardships and a denial rather 
than a giving of justice ; especially in its restrictions in the depart- 
ment of parol evidence. It would seem that the system of evidence 


prevalent in Europe and followed here, was founded upon the 


theory that all business transactions should be in writing, and that, 
if parol proof be allowed, it must come from other sources than 
those most likely to be cognizant of the facts. : 

The question naturally arises: Why should the different 
wers interest themselves to organize a system of judicature in 
“gypt, and what necessity existed in this country rather than any 
obese for the contribution of magistrates by the different nations to 
administer the laws ? % 


reece and Italy 
to seek a shelter in countries on the south and east 
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naturalization; and there being no disposition on the part of the 
parent government to permit the expatriation of its subjects, 
this enormous accession to the Egyptian population, inclad- 
ing many generations born upon its soil, has continued to 
maintain its original allegiance. In order to provide for the protec- 
tion and control of this element there grew up a sort of foreign 
government and jurisdiction within these territories, by virtue of 
treaties and “ capitulations,” consented to by or extorted from the 
Ottoman rulers, until, for the past half century at least, in a country 
where the natives were most heavily oppressed by the rm 


despotisms, the rm, 2"y possessed far more extensive rights an 

sivibiaial than they had enjoyed in their respective “ fatherlands.” 
In fact they enjoyed all the immunities and privileges accorded by 
their own national laws, and were at the same time exempted, or 
rather protected, from the ordinary obligations to the local govern- 
ment incident in civilized countries to citizenship or even temporary 
domicile. 


Naturally, under this system, the diplomatic agepts and consuls 
became each for his own colony a sort of petty potentate. All legal 
proceedings, both civil and penal, were vested in the consular bodies ; 
and a system of consular courts was established which exercised an 
absolute sovereignty over its subjects, and often an arbitrary and 
oppressive authority over nations, and not unfrequently the govern- 
ment itself, in their processes with foreigners. A crime committed 
by a foreigner, although against a native, was adjudged in the con- 
sular court; and all demands of a civil character by natives against 
a foreigner must address the same jurisdiction. All appeals from 
the decision in first instance, lay to the courts of appeals and cassation 
in the country of which the magistrate was asubject. For example: 
appeals from the French consular court must be brought to the Court 
of Appeals at Aix; of Italy, at Ancona; of Austria, at Triest; and of 
England, at London. Great 
often a virtual denial of justice was the result. Its operations were 
extremely oppressive in matters of claims against the Egyptian 
government. These claims were numerous and of every variety of 
character. Nearly all the furnishers of the government as well as 


incapable of finding means to bring about a decision 
in his own interest without reference to the merits. tue freqeently 
the ‘sword of justice” was dextrously sheathed in a golden i 
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various and complicated affairs should be jadged, led to a general 
desire for reform on the part of foreign litigants; and the govern- 
ment, in order to escape the force of the “capitulations,” readily | 
consented to become “justiciable” to a regular system of “ organized 
justice.” | 

The foreign governments, while recognizing the necessity of a 
uniform system of procedure, were not willing to s er to 
Egypt all the guarantees enjoyed in behalf of their subjects, and, 
consequently, nearly three years of negotiation and discussion were 
consumed, during which many obstacles were encountered in adjust- 
ing and defining the limits of jurisdiction, the codes of laws, and 
the mode of designating the judges, when the treaty was concluded 
by which three international tribunals were established. 


The line of demarcation is purely that of cross-nationalities ; 
and not, as might be supposed, the difference of Mohamedan or 
Christian religious faith. j 

All Ottoman subjects are imputed as natives, which includes 
the Copts (a very large body of Egyptian Christians), Syrian, 
Armenian, and many Greek Christians, while -Persians, Moroccans, 
Algierans and many British Indians, although fervent Moslems, 
are classed as foreigners. So it often happens that two followers 
of the Prophet are found submitting their differences to a tribunal 
in which a majority are Christians. It is agreeable to state that 
the decisions are accepted with as little murmuring as characterizes 
similar transactions in Europe or America; and to-day the natives, 
who were naturally suspicious and’ distrustful in the lesanian are 
generally assigning their litigious demands against other natives to 
some “ foreigner” in order to create a mixed action ; and no native 
embarks in any extensive enterprise for the Khédive or the govern- 
ment without a foreign.partner or associate for the same motive. 

In practice the competence of the mixed tribunals is found to 
cover nearly all business transactions in this country, as most of 
the large capitalists, bankers and contractors are subjects or prot 
of some foreign power. Even many native merchants and 
have found it necessary, in order to secure protection against the 
exactions of the local authorities, to place themselves under some 
foreign administration, it being permitted to consuls by most of the 
European powers (but most happily prohibited by the - United 
States) to accept protégés, in consideration of the payment of a 
stipulated annual fee, so that, in many proceedings, the sons of 
Abdallah Hassan and Mohamed el Ramidan, may figure as subjects 
of England or Italy. Most of the wealthy Jews find protection 

In bankruptcy cases, if there be one foreign creditor among 4 
hundred of the same nationality as the b pt, it becomes a 
mixed proceeding and consequently of the competence of the mixed 
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quently happens that a proceeding in bankruptcy will develop 4 
dozen different languages. Those in common use in commercial 
transactions are the Arab, Turkish, Greek, French, Italian and 
Hebrew ; the Jews love to keep their books and subscribe their 
obligations in their own sacred lan . The English, German, 
Armenian, Persian, Spanish and Abyssinian are frequently found 
amongst the papers submitted. . This confusion of tongues sometimes 
surpasses the learning of the most accomplished interpreters, but 
these difficulties are usually solved by transmutation through other 
languages to the judicial. 

The discrepancies in dates and money employed in the Orient 
are oftentimes more perplexing than the languages. For instance, 
the 22d of Feb , 1879, Gregorian sander, is but the 10th of 
the same month by the Julian calendar, used by the Greeks, 
Russians and Americans. It is the 16th of Amchir, 1595, of the 
Coptic, and Ist Robiawre, 1296, of the Arabic or Mussulman 
calendar, while the Hebrews remind us of the creation by declaring 
this to be the 28th Chabat, 5639. The standard of values in this 
country is the piastre tariff, valued at about five cents. As all the 
foregoing dates are found in the commercial paper and general 
business transactions, and as all the various obligations are made 
payable in as many different kinds of money as there are nationalities, 
one can appreciate the difficulties in computing interest, or striking 
a balance, in making up the amount of a ju t. | 

The Code requires that all decisions shall be in writing, with 
“ motives,” and either signed by all the judges hearing the argument 
or pronounced in open court in their presence. This rather un- 
necessary provision causes a large amount of labor, but it was 
deemed advisable that the rather inquisitive and suspicious public 
— be advised as to the motives and principles controlling all 

ecisions. nO 

The first jadgments pronounced against the government were 
exceedingly distasteful to ‘the Khédive, and he raised the point with 
the powers that the courts were absorbing and overruling his 
sovereignty. But he was informed that he must submit, having 
consented to “sue and be sued” for at least five years. There was 
no remedy beyond the single appeal prescribed by the treaty, And 
now he submits as graciously as possible and pays as best he can. 
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THE TSUNG-LI YAMEN 


TO THE 


CHINESE MINISTERS ABROAD. 


1.—Since the Treaties of Tientsin were ratified, China’s relations | 
with Foreign Powers have invariably been conducted in accordance with 
their stipulations. Whatever complaints there may have been on the 
part of Foreign Governments on this head, have, in the main, been 
occasioned by accidents to individuals and the incidence of taxation. As 
regards the frst class of complaints, it must be remembered that such 
things may occur in any country, and that no amount of foresight can 
effectually guard against them ; while as to taxation, it is where there are 
no Treaty provisions, or where Treaty e hapeoee are read two ways, that 
differences occur. 
2.—Treaties may be revised once in every ten years, and such 
additiqns, abrogations, or modifications as are introduced depend upon 
the voluntary assent of the Contracting Powers. The first revision of the 
' British Treaty was concluded by the Yamén and the British Minister in 
1869; but notwithstanding that friendly negotiations had extended over 
as much as two years, the British Government refused to ratify the 
arrangements of its Representative, and the’ revised Treaty has never 
been in force. For a year past the revision of the German Treaty has 
been going on. Among the proposals of the German Minister there are 
some to which it is impossible for China to assent; and so, although 
there has been much discussion, no settlement has yet been arrived at. 
In this matter of Treaty revision, a mutual interchange of views is a 
preliminary of much importance, and it appears to us that there are four 
cardinal points regarding which, it would seem, that we have, up to the 
present, failed to make the Chinese views understood. They are:— 
1, Transit; 2, Li-kin taxation; 3, Exterritoriality ; 4, The most-favored- 
nation clause. We propose to state our views in connection with them, 
for Your Excellency’s information. 
8.—As regards dues and duties paid by Kbeignere generally, we hold 
that, by the Treaties of Tientsin, foreigners 
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(1) Can import foreign goods into China on payment of the Tariff 
duty ; 

(2) Can re-export duty-paid foreign goods to a foreign country, and 
obtain drawback of the import duty originally paid ; 

(3) Can convey duty-paid foreign goods into the interior, and either, 
as Chinese merchants do, pay duties at each Custom-honse and taxes at 
each barrier passed, or, by payment of the Tariff transit due, can free 
their goods from such duties and taxes en route to any places, however 


distant, named by them, and entered in their transit certificates; 

(4) Can purchase native produce in the interior, and, it eaketea oe” 
foreign export and supplied with transit certificates, can bring it to a 
Treaty port, exempt along the route from all duties and taxes, by simply 
exhibiting the certificates at each Custom-honse and barrier passed, it 
being merely charged the Tariff transit duo at the “ last barrier” (7.¢., the 
barrier nearest the port); or, if not provided with transit oalliiidilae, 
then such produce has to pay such duties and taxes to which Chinese 
merchants are liable ; 


(5) Can export native produce on payment of an export Tariff duty ; 


(6) Can convey native produce from Treaty port to Treaty port on 
payment of an export duty at the port of shipment, and a coast ~~ half 


duty at the port of discharge ; 


(7) Can, after payment of the coast trade half duty as above, convey 
such native produce into the interior on the payment of the duties and 
taxes at the Custom-house and barrier passed en route, in the same manner 
as Chinese merchants. 


The above is, in a general way, what serials trading in nilitveine 
foreign goods are entitled to as regards payment of duties, in accordance 
with Treaties and regulations. 


4,—As regards transit inwards, however, foreigners have maintained 
that to say goods are exempted en route from a port to the place 
mentioned in the transit certificate is not enough. They have held that 
foreign goods which have once paid transit dues cannot subsequently be 


called upon to pay any local charge whatever. To this interpretation we 


cannot agree. By the Treaties, foreigners have the option of taking ont, . 


or not taking ont transit certificates. If transit certificates are applied 
for, the Treaty stipulations require that the place to which the goods are 
going must be named and entered in the certificate. Why is this so ? 
Tt is because the certificate is only to free the goods from the Treaty port 


to the place named in the certificate; arrived there, the certificate 
becomes waste paper, and the goods thereafter differ in no-reepect from 
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ordinary uncertificated goods. Again, the foreign merchant, having tho 
option of taking out or not taking out transit documents, it thence 
results that foreign goods of two kinds are found at the same place in the — 
interior at the same time, namely, certificated and uncertificated. The 
certificated goods travelling in a given direction under certificate from 
the Treaty port to a place named, are by Treaty exempt from taxation 
everywhere en route; while the uncertificated goods, transported in any 
direction at pleasure, are everywhere liable to the incidence of local 
taxation. When the certificated goods have arrived at their place of 
destination, and by the cancelling of the certificate have become uncerti- 
ficated, they, like all other uncertificated goods, are thenceforth liable to 
taxation. 

The certificate once cancelled on arrival at the place of destination, 
how can it be possible to distinguish, among equally uncertificated goods, 
which had paid and which had not paid transit dues? It is evident, 
therefore, that complete exemption from taxation everywhere, and for 
all future tithe, is not the meaning of the Treaties, but simply that goods 
are to be freed from all taxes en route. Ina word, as we understand the 
inward transit privilege, a certificate only protects goods from charges: 
en route from port to place; but this is already a great privilege, for on 
payment of transit dues, the foreigner can at pleasure send his goods to 
any market, however distant, without further liability to taxation. 

5.—As regards transit outwards, foreigners have held that goods 
may be brought down under transit certificate even when not intended 
for foreign export, but meant for resale in China; and have gone so far 
as to say that, even without certificates no tax ought to be charged in the 
interior on goods ordinarily exported to foreign countries. Now, as 
Chinese merchants have to pay all taxes en route, it is obvious that the 
only way foreigners could bring down goods free would be under certifi- 
cates; and therefore, without certificates, goods must pay, no matter 
what may be their subsequent destination. And again, since native trade 
would be subjected to unfair competition if foreigners were permitted to 
bring down produce under transit certificate and then send it to another 
part of China for sale, it follows that the produce that is entitled to 
transit privilege can only be such produce as is intended for foreign 
export. In a word, as regards native produce outwards, the case is just 
the same as with foreign merchandise inwards, the transactions differ, 
but the amount of duty charged is the same ; for, just as a foreigner can 
take foreign goods to any part of China on payment of a full and half 
duty, so he can go to any part of China, and thence take Chinese produce 
to a foreign country, on payment of a similar full and half duty. 
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6.—Li-kin is continually objected to by foreigners. But is it not just 
as well known that Chinese merchants are opposed to it too, and that the 
Government regards it only as a temporary expedient? Independant 


' Powers must be guided by national necessities in fixing their taxation. 


In these troublous times the demands on the Government are very heavy, 
and it is impossible to avoid having recourse to special measures; we 
maintain that all such matters should be left to be determined by China 
herself, and that the foreigner has no more right to interfere with or 
object to them than Ohina would have to interfere with or criticise the 
action of a Foreign Government in raising loans or increasing taxes. If 
foreign merchants desire to escape the Li-kin, they can escape it ; all they 
have to do is to supply themselves with transit certificates when taking 
foreign goods into the interior, or bringing native prodace out of the 
interior ; if they do not carry transit certificates they must pay the Li-kin, 
for, in the absence of transit certificates, all goods are alike and indis- 
tinguishable, and must in the interior pay Li-kin, according to the rule 


7.—As regards jurisdiction, ¢.¢., exterritoriality. By the Treaties, 
foreigners in China are not amendable to the jurisdiction of the Chinese 
Authorities, ¢.c., they are exterritorialized. As they have disputes among 
themselves, their own Authorities are to settle them ; if they commit an 
offence, their own Authorities are to punish them according to their own 
national laws. But foreigners claim much more than this; they interpret 
this exterritorial privilege as meaning not only that Chinese officials are 
not to control them, but that they may disregard and violate Chinese 
regulations with impunity.. To this we cannot assent. Ohina has not by 
any Treaty given foreigners permission to disregard or violate the laws 
of China; while residing in China they are as much bound to observe 
them as Chinese are. What has been conceded in the Treaties in this 
connection is merely that offenders shall be punished by their own 
national officials, in accordance with their own national laws. For 
example, if Chinese law prohibits Chinese subjects. from going through a 
certain passage, i a ch tame es Wes aan edie 
oriality. hey gC through it, gh ad 
| ® Oimcisis are to punish them in 
soganinnss GEL aeoh lowates Tacs tev cnmindan aioe ede oom 
country. In a word, the true meaning of the exterritoriality clause is, not 
that's foreigner is ut liberty to break Chinese laws, but that if he offends, 
he shall be punished by his own national officials. : 
i eoting that’ China hss agreed that the judicial powers shall 


be exercised hy foreign Consuls within Chinese territory, Foreign Gov- 
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ernments should, on their side, take care that none but good and reliable 
men are appointed td these posts. Several States, however, appoint 
merchant Consuls. Now, in so far as concerns that part of a Consul’s 
daty which comprises the reporting and clearing of ships, and the 
shipping and discharge of sailors, China does not object to its being 
discharged by merchant Consuls. But in China a Consul’s duties comprise 
jadicial fonctions as well, and the importance of such functions is such as 
to seem to demand the appointment of bond fide officials to Consular 
posts; moreover, where cases regarding joint investigation occur, it is 
neither convenient nor dignified for a Chinese ficial tp sit on the bench 
with a merchant Consul who may have beggl daamg To smuggling the 
day before, or who, in his apefeoniile capacity, may, perhaps, be person- 
- ally interested in the case | 

8.--The most-favored-nation clause is found in all the Treaties, and 
it is well that it should be ‘so, for it is difficult for China to distinguish 
between foreigners, or say which belongs-to which nationality ; and so 
much is this so, that even non-Treaty Power foreigners are trusted like 
the others. The object of the foreign negotiator in introducing this 
clanse was to prevent his own nationals from being placed at a disadvan- 
tage as compared with others, and to secure that all should be equally 
favored. Now this is precisely what China desires. But Foreign Govern- 
ments, although their objects in negotiating for the most-favored-nation 
clause were similar to those of China, are not always fair in their inter- 
pretation of it. For example, if China, for a consideration, grants a 
certain country a new privilege on such and such conditions, this would 
be of the nature of a special concession for a special consideration. 
Should other countries come forward and, ‘in virtue of the most-favored- 
nation clause, claim to participate in the new privilege, although China 
need not necessarily exact a similar consideration in return, yet it would 
be only just to expect that in enjoying the privilege they would consent 
to observe the conditions accepted by the Power to which it was originally 
granted. But, far from this being the case, there are some who, while 
demanding the privilege, refuse to be bound by the conditions attached 
to it. ‘This is the unfair interpretation to which China objects. In a 
word, as regards this most-favored-nation clause, we hold that if one 
country desires. to participate in the privileges conceded to another 
country, it must consent to be bpend by the conditions attached to them, 
and accepted by another. : 

9.—Over and above the bad points cotnmented on, there , 
Missionary question. China, recognizing that the object of 7 
systems is to teach men to do good, has by Treaty assented to Miss 
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coming to teach their doctrines in China, and has also guaranteed protec- 
tion to them and to their converts. But among the Missionaries are some 


who, exalting the importance of their office, arrogate to themselves an 


official status, and interfere so far as to transact business that onght 
properly to be dealt with by the Chinese local Authorities; while among 
their converts are some who look upon their being Christians as protecting 
them from the consequences of breaking the laws of their own country, 
and refase to observe the rules which are binding on their neighbours. 
This state of things China cannot tolerate or submit to. Under the 
exterritoriality clanse foreigners are to be dealt with by their own national 
Authorities ; but, as regards Chinese subjects on Chinese soil, it is only 
the Chinese Authorities who can deal with them ; and Chinese subjects, 
whether Christians or not, to be accounted good subjects, must render an 
exact obedience to the laws of China. If any offend against those laws, 
they must, one and all, Christians and eae Untistians alike, submit to be 
dealt with by their own native Authorities, and the Foreign Missionary 
cannot be permitted to usurp the right of shielding them from the conse- 
quences of their act. 

10.—In order that negotiations for Treaty revision may be facilitated . 
what is required is reciprocal consideration and mutnal forbearance. _ 

We accordingly address to Your Excellency this communication. 
To recapitulate :— : 


(a) In the matter of inward transit, we hold that certificates only 
cover goods from a Treaty port to the place named in the certificate, 
exempting them from all taxes en rowte, and that, arrived at that place, 
they thereafter differ in no respect from uncertificated goods, and must, 
like all uncertificated goods, pay whatever charges the barriers passed 
thereafter may collect. 

(b) In the matter of outward teatieith, * we hold that produce not yet 
bought by foreigners, or bought but not covered by transit documents, 
is liable to all local charges ; and that goods brought down ander transit 
passes for foreigners, must be sent to foreign countries, and cannot be 


allowed to go to other Chinese port for sale, to the disadvantage of 


native-owned goods which have not had the benefit of transit pass: 

(c) In the matter of Li-kin, and taxation generally, we hold that 
China, as an independant State, has the right to levy whatever taxes she 
pleases, in whatever manner she may think best; and we consider it 
unfair on the part of other Governments to question our proceedings, or 
put difficulties in our way, seing that we only collect sole i taxes becan 
apeaieh Seeeaenaaens SR SF tate. : 
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(d) In the matter of jurisdiction, we hold that the exterritoriality 
conceded in the Treaties does not free the foreigner from observing the 
rules which Chinese have to to observe; and, seeing that Consuls have 
judicial powers, we think the importance of the trust requires that they 
should be bond fide officials and not traders, 

(ce) In the matter of the ‘ most-favored-nation ” clause, we hold 
that when any country claims to share the privileges conceded to another, 
it is bound to observe the conditions accepted by that other likewise. 

(f) In the matter of the Missionary question, we hold that within 
Chinese territory it is only the Chinese officials who can be allowed to 
exercise authority over the Chinese people; and that, Christians or not 
Christians, Chinese subjects must, one and all, pay due respect and 
obedience to the laws of China. 

What China wishes to do is to carry out the Treaties in such @ way 
as to give full effect to all their stipulations, and place all foreigners in 
China on the same footing ; but she cannot allow those Treaties to be 
wrested to mean something essentially unfair to the Chinese people, nor 
in attempting to adjust national resources to national wants can sho 
assent to any interference with her sovereignty as an Independant State. 
What the Treaties aint at is the maintenance of peaceful relations, and 
it will be found that nothing contributes to this end more powerfully 
than a due recognition by either State of the independance and sovereignty 
of the other. . 

Your Excellency will go in person to the Foreign Office and read 
this despatch to the Minister of Foreign Affairs, and, if requested, leave 
@ copy. 
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OF THE 


CHAMBER'S LONDON COMMITTEE 


TO 
ORD DERBY 
ON 


HE CHEFOO CONVENTION. 


Dated London, November 12th, 1877. 
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To the Rient Honovrasie tHe Kari or Dersy, P.O., 
Her Majesty's Principal Secretary of State for Foreign 
Affairs, &c., &c. 


My Lorn, 


1. With reference to the conversation we had recently with your Lordshi 
respecting the Chefoo Convention, we have now the honour to place before yop, 
in a mere formal shape, the views which we believe to be entertained byAhe 
MercantNe Communities of China on the subject. The letter from the Shofghai 
Chamber d€ Commerce, already submitted to your Lordship, disposes of fhost of 
the points kaised in the Agreement; but since it was written, an jfportant 
explanatory memorandum by His Excellency Sir Thomas Wade, toggther with a 
voluminous correspondence, has been presented to Parliament. 


2. A careful\perusal of these papers leads us to the conclusjon that they do 
not, in any material\yespect, detract from the significance of thy comments which 
are made in the above‘pamed letter, while, in one very imporj&nt particular, they 
give new force to the objections which the Chamber venturéd to urge, namely, in 
its bearing upon the Yuntgn Outrage. 


3. We need scarcely say that the Shanghai Chgmnber, feeling this to be a 
matter of Imperial concern, only indirectly affecting fhe interests of trade, deemed 
that it would, in any case, be safg in the hands of Wer Majesty’s Government, and 
therefore passed the subject over with little remaypk. 


4. This view was in harmony with the fgct, as shown by the published Blue 
Books, that your Lordship, in the desfatchgs transmitted to Peking, more than 
once cautioned His Excellency Sir Thomidy/ Wade, against committing the country 
to a settlement until the terms to be afreecc upon had been submitted for the 
approval of Her Majesty’s Government/ though, for reasons which he sets forth in 
his despatches, His Excellency, in thé event, tgok upon himself the responsibility 
of bringing the negotiations to a clgse without reference home. _ 


5. Taking this circumstanée into consideration, and bearing in mind that as © 
the settlement arrived at invgfves the question of th sanctity of the lives of our 
countrymen in China, and t}fus goes to. the root of all commercial as well as official 
relations in Eastern countfies, we trust that your Lordship will not consider it to 
be one altogether beyond/the province of the representatives\of our trading interests 
in China. 


6. In that cofntry, it must be remembered, we are’ but \ handful of men, 
sojourning among/a people, friendly it is true in themselves, but\gt the mercy of 
treacherously digposed officials; and our great security is to be found ihour prestige— 
in other wordg, the full conviction on the part of the Chinese that no one can 
harm us wifh impunity.” The charm of this cheap, but effective protgction, has 
been s sad t dissipated of late years, the last great shock it received Dg ing the 
Tientsin/massacre of 1870, the instigators of which, who were well known Officials, 
escaped, not omy punishment, but even trial. 


he se The Yunnan affair makes matters in this direction still worse in some 
iyportant respects. For a time, indeed, it appeared as if the tragedy would affo 


es fe ‘ 


an opportunity of, to some extent, restoring our prestige. After many months/ 
negotiations, an English officer was despatched to the scene of the crime fc 
investigate to affair. So far, however, as getting at the criminals was concergec 

the Grosvenor Mission proved a fiasco ; and, indeed, the published correspondence 
shows that its failure was almost a foregone conclusion in His Excellegley Sir 
Thomas Wade's mind before the mission was despatched. 


8. The fact that the real criminal, of whose identity His Excellency Sir 
Thomas Wade had no doubt, Tsén-Yti- Yang, Acting Governor of Yunnan, was 
appointed to the Commission, was enough in itself to show that ye were being 
trifled with. The stale trick of palming off as the guilty partigs a number of 
misérables who had no concern in the murder did not, however, Aleceive the Hon. 
Mr. Grosvenor, who returned from Yunnan at once baffled and Alisgusted. 


9. It is to be noted that four times at least, and probable oftener, during the 
negotiations, His Excellency Sir Thomas Wade threatened to have Tsén brought 
up for trial, but the threat was never carried out. The Qhinese Government were 
very.much alarmed for a few days, while under apprehghsion of the withdrawal of © 
the British Legation, and would probably have brought Tsén up for trial, or done 
anything else absolutely necessary to avert unpleasayt consequences. 


10. Instead, however, of maintaining the pofition he had thus taken up, His 
Excellency waived the whole of his demands conterning the trial of the criminals, - 
and concluded the Chefoo Convention. 


11. This Agreement disposes of the YAmmnan afiair by stipulating for certain 


facilities for travelling and trading in the fannan Province, a money compensation 
for Mr, Margary’s family, a letter of regref from the Imperial Government of China, 
and a memorial to the Throne from the Srrand Secretary, Li-Hung- Chang, explain- 
ing the settlement of the Margary oufrage. Very great importance was attached 
to this latter document, the draft of which was submitted to His semieen: ~ 
Thomas Wade before presentation fr publication. 


12. - This Memorial is now/printed in the Blue Book, page 67; and it seems 
strange that His Excellency ghould have allowed a document containing such a 
perversion of the facts to appear with his imprimatur. The pretended trial and 
sentence of the savages, dénounced by His Excellency Sir Thomas Wade as a 
most impudent attempt b play with us, is here solemnly detailed; and the guilt 
of these ignorant peopl¢ said to be established to the satisfaction of Chinese law, 
while our Minister is y¢presented as interceding for them and staying the execution 
on the following fangfful grounds : 


I. Thaj/ the evidence against the men was not so complete as would 
fprc ure a conviction at the Old Bailey. 


II. Because Western civilization teaches ‘iu security for the future i 1s 


13. Abus the British Minister seats to — : bef 
and thé pe ee ee ee ously stig 
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uilty parties as the present one, they will cause no great terror to Chinese officis 
crginals. Proclamations and exploring facilities have doubtless their value ;/but 
they & _— little against the actual facts of the present settlement. 


15. ‘Rqus the issue of the negotiations is fraught with peril in thefuture alike 
to the securityef British subjects in China and to the friendly relations between 
the two Governntepts. The Chinese have, as it were, seen sur last diplomatic 
reserves called out, eden to the threat of war, and nothing prore serious happen to 
them than their havingNo pay a small pecuniary indexfnity, which they would 
probably have paid two yearSago without any specia|/pressure. 


16. It may, it is true, haveNgeen impossisfe—though this is not shown—to 
bring the criminal to trial. But, if Sych was the case, it might have been more 
politic, had it been practicable, to suppréx¢ the record of the futile demands made. 


eee 


17. But it appears that it wot a in allNjkelihood have proved possible to 
have the actual criminal punished. (As may beNgathered from His Excellency 
Sir Thomas Wade’s own despgfch, at page 34 Blue Bdgk, China, No. 4, 1876.) 


18. His Excellengf Sir Thomas Wade says that in Ghina it is not safe to 
postpone the solutiop/of a difficulty, and the force of this propdajtion in its general 
bearing cannot belenied, But in the present instance it seems cleay that whatever 
_ risk there might be in keeping the question open, it rested entirely of\the Chinese 
; and in a case where there could be no doubt as to the side‘an which 
‘i 1g i, it is, we venture to suggest, quiet conceivable that in certain ci®ams- 

fen open grievance might not have been entirely without diplomatic ve 


/. ii ie Lordship will oheanes that the section of the Convention which 

, ] deals with international jurisprudence, has been passed over somewhat lightly by 

‘ the Shanghai Chamber ; and we may be permitted to explain that this is not because 

the subject fails to be recognised as one of great practical importance, but because 

it requires comprehensive treatment by trained lawyers ; and cannot even be 

discussed to advantage without having all the data thoroughly sifted. The chief 

gain from the introduction of the subject into the Convention is the recognition, 

now, we believe, for the first time accorded to Her — s Supreme Court for 
China and Japan. 


‘ 


20. Passing to the purely commercial portion of the Convention, the Shang- 
hai Chamber (as noted in their letter) heartily approve the concession of new 
trading ports, two on the Great River and two on the coast. This is looked upon 
as a step in the right direction, and is doubly welcome as some modification of the 
dictum of Lord Russell that the fewer open ports we had the better. The Shang- 
hai Chater weal, however, go still further, and would urge the desirability of 

le of China being thrown open”for the establishment of trading points, 

rever ‘a niy ba found worth while for the Chinese Government to place a 

om douse, and the European Governments, Consular Stutions. 


=a The point uapon which the ee most anxious wibeeond their 
ianghai Chamber, in their letter, notice at some Leip the manner 
a, « has been treated in the previous prolonged | discussions which 
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| 22. The wording of clause 28 of the Treaty of Tientsin which refers to it, 
provides in clear and specific language that British subjects’ may convey imported 
goods to any part of the interior of China on payment of a commuted Transit 
Duty amounting to half the Tariff Duty, which commutation is to “exempt the 
goods from all further inland charges whatsoever.” 


23. A* rule,” however, which was appended to the tariff some months after 
it was signed, tends to’ complicate and needlessly to limit the due operation of this. 


provision, and the faithlessness of the Chinese officials has to a Sip 2 extent rendered 
it a dead letter. 


24. It was found by experience to have been a mistake to secure the option 
of commuting the inland dues as a personal privilege to British snbjects, instead of 
a privilege in re, or an exemption attaching to the goods themselves, irrespective 
of the persons by whom them they might, after payment of the commutation dues, 
be owned. 


25, With this exception, however, the clause in the Treaty of 1858 seemed 
all that was required ; and the merchants in China desire nothing better than that 
its clear intentions should be fulfilled, 


26. They have, however, for years past, been met by a variety of ingenious 
arguments tending to show that, owing to the peculiar fiscal system of China, the 


principle of a single payment in commutation’ of all inland dues could not be 
carried out. 


- 27.- But this argument-is-receiving a practical answer by the gradual exten- 
tion of the very practice so long pronounced impossible, as is shown in the letter 
from the Shanghai Chamber; and whatever force may previously have attached to 
it, it at least became clear in 1869 that it was not one which the Chinese Govern- 
ment were themselves disposed to advance, seeing that in connection with Sir 
Rutherford Alcock’s Convention of that year, they voluntarily proposed a single- 
paynfent-commutation for all inland dues, but with the important modification that 


it was to be compulsory, instead of being optional, as provided 7 Treaty of 
Tientsin. 


28. This suggestion was opposed by the China merchants when Sir Rutherford 
Alcock’s Convention was under consideration, because it was clearly discerned that 
its effect would have been merely to add 50 per cent. to the import duty, with no 
better guarantee than before against surcharges in the interior. 


29. All that appears in reality to have been wanted was to give a new 
impetus to the old treaty provisions ; to do away with the personal bearing of the 
exemption, which, as it was provided for in the “ Transit Duty Commutation 
Clause,” had the appearance, on the surface, of an invidious race-disti ‘inction ; 
finally to get rid of any remnants of obscurity in the meaning of the Agreement. 


30. What has now been done, how: ve seems rather to tend in the opposite 
direction. New elements of obscurity have ‘ siberian and if twenty years 
‘Treaty, it is to be feared that no person no ris ivi ng will : pee the 

Convention. 
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81. The subject appears to have been complicated by the introduction, in 
connection with it,*of a collateral question regarding a special tax, known in China 
by the name of Lekin—and, in contravention of the principle that the payment of 
the commuted transit®dues should exempt British goods’ from all further inland 
taxation, Lekin_is now for the first time recognised in a Treaty by a kind of side- 


wind. 


82. This “ Lekin” is the tax which has been most complained of as having 
been levied in violation of treaty stipulations. It is raised in all kinds of ways, 
according to the caprice of the different provincial authorities, and has been burden- 
some to trade as_much on account of its uncertainty as its magnitude. 


83. The Shanghai Chamber of Commerce submit that this tax is practically 
either an additional import.duty, in which case its levy on British goods is in 
contravention of the Treaty, or it is an inland duty, and as such commutable by a 
single payment. | 


84. Assuming ‘that. by thé true meaning of the Chefoo Convention Lekin is 
included with the other commutable inland duties, the intention of the new provi- 
sions would appear to be to exempt the area of the foreign settlements at the 
different ports absolutely from its collection. 


85, On the surface this seems to be not only innocent but advantageous to 
the foreigner. But, if this were really all that is intended, it would scarcely have 
been worth while making this solemn engagement about the matter. It can 
hardly, however, be doubted that the stipulation has, in the minds of the Chinese 
Government and its advisers, a far more important bearing. By an obvious 
inference, the specific exemption of the area of the foreign settlements from the 
levy of this tax, implies full authority to levy it on the other side of the boundary. 


86. The effect, therefore, of the proposed provision would be to impose this 
tax with all the authority of a special Treaty at every open port in China. The 
small patches of ground in the occupation of foreign merchants would be exempt, 
but the Chinese towns would not escape ; so that goods designed for consumption 
in the immediate district could only be freed from the tax by the payment of the’ 
extra half-duty as commutation dues, if, indeed, the Chinese officials, whose repacity 
is notorious, would not find means to levy the Lekin after all, even when the 
commuted rate had been paid. The result of this would be to re-introduce the 
nationality question in a most objectionable shape, and lay the foundation for 


endless disputes. 


37. There can, however, be no doubt that an additional tax levied at the 
port is, whatever it may be called, neither more nor léss thon an additional import 
duty, which is precisely what the Chinese negotiators intend that it shall be, and 
precisely what the interests of our commerce render it incumbent on the mer- 


chants to oppose. 


. 38. It is, in fact, the attempt made in the Alcock Convention of 1869 (see_ 
par. 28) in a new shape. Sir Rutherford Alcock was plainly asked to allow 50 
i cent. to be added to the import duty, on the bare promise of the goods being 

nceforth franked all over the empire in accordance with clause 28 of the ‘Tientsin 

‘reat , the very thing which had been declared impossible. Sir Thomas Wade 
is asked to allow the Chinese to levy any amount of taxation they like upon 
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foreign goods the moment they leave the limits of the settlement, or say within 
half a mile of the wharf at which they are imported. Assume the amount thus 
levied to be the half tarift duty, and we have Sir Rutherford Alcock’s rejected — 
agreement, minus the promise—guantum valeat—that the goods should not be 
further taxed in the interior. | 


39. The only arrangement compatible with the spirit of the existing treaty 
would appear to be that sketched out by the Shanghai Chamber of Commerce on 
page 6 of their letter, namely, that imported goods should, on payment of the 
import duty, be freed from further taxation while within the limits of the port, 
which can be easily defined according to the actual topographical divisions; and 
that goods upon which the commuted transit due has been paid should be 


‘exempted from all further inland charges whatsoever,” as provided by clause 28 
of the Tientsin Treaty. 


40. The prosperity of English trade requires that the imposts upon it shall 
not only be kept within reasonable limits, but also that the machinery for their 
collection be simplified by all feasible means, as it might be possible even to para- 
lyze the trade by complicated regulations for freeing it from taxation. 


41. It would therefore appear far better to revert to the clear and simple 
provisions of the Tientsin Treaty, and insist on their being carrid out without 
evasion. While we adhere to the letter of our engagements and hold the Chinese 
to theirs, all goes well; but when we encumber these simple stipulations with 
complicated rules and qualifications, checks and counterchecks, we are but too 
apt to miss the point we aim at, while involved in the mazes of endless discussion. 
It would be impossible to estimate the loss which the manufacturing and other 
interests in this country suffer every year through the trade being hampered by 
the subtleties of chicanery resorted to in China. We have a treaty, plain and 
simple. All that we have to do is to insist upon its fulfilment; and there can be 
no doubt, whatever plausible arguments may be advanced, that the Chinese have 


no valid excuse for failing to carry out its provisions in their ott an well as in 
their letter. 


42. The question of inland opium duties has been introduced into the Con- 
vention apparently with very little show of reason, seeing that the Chinese 
Government besides receiving an import duty are at liberty to tax opium as much 
as they please after it has left the hands of the original importer. 


_ 48. They now, however, wish to make the foreign importer and the foreign 
Custom House responsible for the due collection of an important portion of the 
inland imposts, the design in this evidently being the same as that above indicated 
with regard to manufactured goods and other imports—to increase the import 
duty under fa pretences. If it be thought proper to help the Chinese to levy 
additional duties upon opium, or upon any other goods, by means of the Foreign 
Customs and within the foreign settlements, it should be done in a straightforward 
manner, that is, by simply increasing the import duty at geen collected. 
for the English Government to make itself even indirecth: werab 
collection from Chinese of an impost of indefinite stint varying at each port 
according to the caprice or the necessities of local authorities whoierk Omhis even 


eee en eee , 
the least. 
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44. The Shanghai Chamber also venture to express a hope that the present 
opportunity may still be availed of to obtain a few minor concessions from China 
which would be of great practical benefit to trade ——— 


45. One of these is Bonded Warehouses. The principal was conceded in the 
Alcock Convention, but, as already noticed, in exchange for increased duties 
which it was felt the trade generally could not bear. It needs no argument to 
support this request, and at the ports chiefly interested ample conveniences already 
exist for giving effect to this reasonable accommodation to commerce. 


46. The unsatisfactory state of the currency in China probably inflicts a 
greater tax on trade, both foreign and native, than even the irregular imposts of 
the Mandarins ; and it would be a great advantage if an opportunity could be 
taken to urge the Chinese Government to establish a mint for coining dollars, with 
adequate guarantees for the maintenance of the standard adopted. 


47. Upon the Conservancy of the Rivers, especially the Wangpoo, we have 
the honour to address a separate letter to your Lordship, enclosing one received 
from the Shanghai Chamber. It would probably not be difficult to induce the 
Chinese to move in this matter; and the admirable manner in which they have 
accomplished the task of lighting the coast proves that they are fully capable of 
performing such duties, when they are once brought to feel that they are incum- 
bent upon them. 


48. In conclusion, we trust we may be permitted to say that, though objecting 
to specific parts of the Chefoo Convention, the Shanghai Chamber of Commerce 
fully recognise the zeal and talent displayed by His Excellency Sir Thomas Wade 
in furthering our trading’ interests in China. They cannot, however, but be 
conscious of the extremely difficult circumstances under which he. negotiated, 
not only on account of the grave international question which he endeavoured to 
settle simultaneously with the commercial portion of the Convention, but also 
from the oblique form in which the Representatives of the Chinese Government 
thought it advisable alone to deal with the comparatively simply question of the 
inland duties. 


We have the honour to be, My Lorp, 


Your Lordship’s most obedient humble Servants, 


A. MICHIE, 
F. D. BARNES, 


Members of the London Committee representing the Shanghai Chamber of Commerce. 


Lonpon, November 12th, 1877. 
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